
May 2,2000 

e. VIA WAND DELIVERY 

Lawrence Noble, Esq. 
General Counsel 
Federal Election Commission 
999 E Street, NW 
Washington, D.C. 20463 

Re: MUR 4987 

Dear Mr. Noble: 

This firm serves as counsel for the Commission on Presidmtial Debates (the “CPW). 
We respectfclly submit this response on behalf of the CPD to the complaint filed by Patrick J. 
Buchanan, The Reform Party of the United States of America, Pat Choate, Buchanan Reform 
and Angela M. Buchanan (collectively, the “Reform Party”).’ 

I[NTRQDUCTIQN AND OVERVIEW 

The sole mission of the nonpartisan CPD is to ensure, for the benefit ofthe American 
electorate, that general election debates are held every four years among the leading candidates 
for the offices of President and Vice President ofthe United States. The CPD is proud of its 
record of public service in sponsoring televised debates =sag the leading candidates in each of 
the last three presidential general elections, and the CPD looks forward to the debates it i s  
planning for the fall of 2000. 

The goal of the CPDs debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates from among whom the next 
President and Vice President will be selected. In each of the last two elections, there were over 

’ Along with this response, we submit Declarations from the following individuals: 
(1) Janet H. Brown, Executive Director of the CPD (attached as Exhibit 1); (2) Dorothy S. 
&dings, Member ofthe CPD Board of Directors and former President ofthe League of Women 
Voters (attached as Exhibit 2); and (3) Dr. Frank Newport, Editor-In-Chief ofthe Gallup Poll 
(attached as Exhibit 3). 
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one hundred declared candidates for the Presidency, excluding those seeking the nomination of 
one of the major parties, and the same is true for the current election. DuIkig the course of the 
campaign, the candidates are afforded many opportunities in a great variety of forums to advance 
their candidacies. In order most fully and fairly to achieve the educational purposes of its 
debates, the CPD has developed nonpartisan, objective criteria upon which it will base its 
decisions regarding selection of the candidates to participate in its 2000 debates. The purpose of 
the criteria is to identify those candidates, regardless of party, who realistically are considered to 
be among the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD announced, on January 6,2000, 
that it will apply three criteria to each declared candidate to determine whether that candidate 
qualifies for inclusion in one or more of the CPD’s debates.2 As in prior election cycles, the 
CPD’s Criteria examine (1) constitutional eligibility, (2) ballot access, and (3) electoral support. 
The CPD will invite to participate in its debates any candidate, regardless of party, who satisfies 
the three criteria. 

The criteria regarding constitutional eligibility and ballot access are very similar to the 
corresponding criteria employed by the CPD in prior election cycles. In prior election cycles, 
CPD’s criterion regarding electoral support provided for CPD to evaluate and weigh a series of 
enumerated factors in order to identify those candidates with a “realistic chance of being 
elected.” This standard was challenged in 1996 by Perot ’96 and the Natural Law Party as not 
“objective” as required by 11 CFR 8 110.13(c) (the “1996 Complaints”). The CPD defended its 
criteria vigorously, and the Federal Election Commission (the “FEC”) expressly held in MUR? 
4451 and 4473 that the CPD’s 1996 criteria and debate sponsorship were fully in accordance 
with the requirements of the federal election laws.3 

After each election cycle, the CPD has undertaken a thorough review of all aspects of the 
debates, including its candidate selection criteria, and the CPD undertook such a review after the 
1996 debates. The CPD concluded that, despite the comfort that would come from remaining 
with the criteria that already had withstood very pointed attack, it would not refrain from 
modifying those criteria if to do so would enhance its contribution to the electoral process. For 
this reason, the CPD has adopted for 2000 an approach to the criterion addressing the required 

* The CPD’s Nonpartisan Candidate Selection Criteria for 2000 General Election Debate 
Participation (“Criteria”) are attached at Tab F to the Declaration of Janet H. Brown (hereafter 
“Brown Declaration”) (attached as Exhibit 1). 

“Statement of Reasons”) (attached at Tab E to Brown Declaration) at I (setting forth the FEC’s 
reasons for its Febmaqj 24, 1998 finding that there was “no reason to believe that the [CPD] 
violated the law by sponsoring the 1996 presidential debates or by failing to register and report 
as a political committee”). 

See April 6, 1998 Statement of Reasons dismissing MU& 445 1 and 4473 (hereafter 
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level of electoral support that is intended to be clearer and more readily understood than 
experience demonstrated was the case with the prior criterion. Rather than weigh a series of 
enumerated indicia to identify those candidates with a “realistic chance of being eiected,” the 
streamlined criterion for 2000 sets forth a bright line standard with respect to electoral support. 
The criterion requires that eligible candidates have a level of support of at least fifteen percent of 
the national electorate as determined by five selected national public opinion polling 
organizations, using the average of those organizations’ most recent publicly-reported results at 
the time of the CPD’s determination of eligibility before each debate. 

Although the Reform Party’s Complaint adopts a scattershot approach, the complaint is 
principally a challenge to this third Criterion. The Reform Party’s rather surprising position is 
that it is improper even to consider level of electoral support when identifying the candidates to 
be invited to debate. See Reform Party’s March 20,2000 complaint (hereafter, the “Complaint”) 
at 4 (“support for a candidate in the national electorate prior to the debates is not reasonably 
related to the selection of candidates for the debates”)(emphasis in original). However, in what 
appears to be a rather blatant inconsistency, the Refom Party urges in the Complaint that the 
CPD be ordered to invite to its debates any candidate eligible for general election fimding, 
because such eligibility actually is the appropriate measure of  pre-debate electoral support. The 
Reform Party presents this standard as the only legally permissible standard, although the 
Complaint sheds little light on why this is so under the pertinent regulations. 

The Reform Party’s position is without legal support, and the CPD’s criteria are wholly 
in accord with applicable law. Contrary to the Reform Party’s position, there is not but one 
acceptable approach to candidate selection criteria. The FEC explained when adopting its 
regulations that “[tlhe choice of what objective criteria to use is largely left to the staging 
organization . . . .” 60 Fed. Reg. 64,260,64,262 @ec. 14, 1995). Moreover, the FEC has 
explained (1) that it is entirely appropriate for the criteria to include a measwe of “candidate 
potential” or electoral support; and (2) that polling data is an appropriate measure of suck 
potential or support. & Statement of Reasons at 8. Eligibility for general electjon fiRding, 
even if it would be an acceptable measure of electoral support, simply is not the only legally 
acceptable measure of such  upp port.^ 

In fact, in the CPD’s judgment, eligibility for general election funding is a highly flawed 
measure of electoral support. It is premised on the results of the previous election and not at all 
on the level of present public interest in the candidates running for office. Accordingly, it is 
potentially underinclusive to the extent it would automatically exclude a new candidate with 
significant national support if that candidate is not the nominee of  a party eligible for funding 
based on the prior election. At the same time, it is potentially overinclusive to the extent it 
would automatically include a candidate with marginal present national public support solely 
because that candidate is eligible for federal funding based on the results of m election held four 
years earlier. The CPD determined that cilrrent polling data is a superior measure of present 

4 
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The CPD’s criteria are preestablished and objective, are reasonable, have not been 
adopted to bring about a preordained result or for any partisan or improper purpose, and 
otherwise are proper. For these reasons, all as explained more fully below, the CPD respecthlly 
requests that the FEC find that there is no reason to believe any violation of the federal election 
laws has occurred and that the Complaint be dismissed. 

I. BACKGROUND 

A. The Commission on Presidential Debates 

The 1984 presidential election campaign focused national attention OR the role of debates 
in the electoral process. Specifically, although face-to-face debates between the leading 
presidential candidates ultimately were held in 1984, they were hastily arranged, virtually at the 
last minute, after an extended period of sporadic negotiations between representatives of the 
nominees of the Republicans and Democrats, President Ronald Reagan, and former Vice- 
President Walter Mondale. The ultimate decision to hold debates during the 1976 and 1980 
general election campaigns followed a similar flurry of eleventh-hour negotiations among the 
leading candidates. In 1964, 1968 and 1972, such last-minute jockeying resulted in no 
presidential debates at all during the general election campaign. Thus, the 1984 experience 
reinforced a mounting concern that, in any given election, voters could be deprived of the 
opportunity to observe the leading candidates for President debate each other.’ 

Following the I984 election, therefore, two distinguished national organizations, the 
Georgetown University Center for Strategic and International Studies and the Harvard University 
Institute of Politics, conducted separate, detailed studies of the presidential election process 
generally, and of the role of debates in that process specifically. The reports produced by these 
two independent inquiries found, inter alia, that: ( I )  debates are an integral and enhancing part 
of the process for selecting presidential candidates; (2) American voters expect debates between 
the leading candidates for President; and (3) debates among those candidates should become 
institutionalized as a permanent part of the electoral process. Both the Georgetown and Harvard 
reports recommended that the two major political parties endorse a mechanism designed to 
ensure, to the greatest extent possible, that presidential debates between the leading candidates 
be made a permanent part of the electoral process. Brown Declaration, 17 9-1 0. 

(continued) 
public interest in and support for a candidacy. See Brown Declaration, 4[9[ 34-36; Declaration of 
Dorothy S. Ridings (hereafter “Ridings Declaration”) (attached as Exhibit 2), 77 10-12. 

See venerallv N. Minow & C. Sloan, For Great Debates 211 -39 (1 987); Commission on 
National Elections, Electing the President: A Program for Reform 41-42 (R.E. Hunter ed. 1986); 
Swerdlow, The Strange -- and Sometimes Surprising -- History of Presidential Debates in 
America, in Presidential Debates 1988 and Beyond 10-16 (J. Swerdlow ed. 1987). 
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In response to the Harvard and Georgetown studies, the then-chairmen ofthe Democratic 
and Republican National Committees jointly supported creation of the independent CPD. Brown 
Declaration, fifi 9-1 1. The CPD was incorporated in the District of Columbia on February 19, 
1987, as a private, not-for-profit corporation to “organize, manage, produce, publicize and 
support debates for the candidates for President of the United States.” 
been granted tax-exempt status by the Internal Revenue Service under 9 501(c)(3) the Internal 
Revenue Code. a. 

7 3. The CPD has 

The CPD Board of Directors is jointly chaired by two distinguished civic leaders, Frank 
J. Fahrenkopf, Jr. and Paul G. Kirk, Jr. rd. 7 6. While Messrs. Kirk and Fahrenkopf served as 
chaimien of the Democratic and Republican National Committees, respectively, at the time the CPD 
was formed, they no longer do so. Id. 7 1 1 .  In fact, no CPD board member is an officer of either 
the Democratic or Republican National Committees. @. “he CPD’s Board members come h r n  a 
variety of backgrounds, and while some are identified in one fashion or another with one of the 
major parties (as are most civic leaders in this country), that certainly is not the case for all of the 
CPD Board members. Id.; Ridings Declaration, 9 1 ! 

The CPD receives no funding fiom the government or any political party. Id. ’jj 5. The 
CPD obtains the funds required to produce its debates every four years and to support its ongoing 
voter education activities from the communities that host the debates and, to a lesser extent, from 
corporate and private donors. 
CPD’s activities a id  have no input into the process by which the CPD selects debate participants. 
- Id. 

The donors have no input into the management of any of the 

The CPD sponsored two presidential debates duiing the 1988 general election, id. fi 19; 
three presidential debates and one vice presidential debate in 1992, 
debates and one vice presidential debate in 1996, & 7 30. 

7 22; and two presidential 

The Reform Party has chosen to include in its Complaint a series of false allegations also 
included in the 1996 Complaints, which as noted, were dismissed. The Reform Party’s 
Complaint’s claims to the contrary notwithstanding, the CPD is 
political parties, nor has it been operated for the purpose of strengthening the major parties. While 
the CPD’s creation was enthusiastically supported by the then-chairmen of the major parties, it was 
formed as a separate and independent corporation. Before the CPD began its operations in earnest, 
there were, as the Reform Party notes, isolated references to the CPD as a “bi-partisan” effort. See. 
u, Reform Party Complaint at 14-1 5. In context, however, such references spoke only to the 
efforts ofthe CPD’s founders to ensure that it was not controlled by any one political party, not an 
effort by the two major parties to control the CPDs operations or to exclude debate participation by 
non-major party candidates in CPD-sponsored debates. Those claims also ignore &e CPD’s history 
of scrupulously establishing and applying nonpartisan criteria for the selection ofparticipants in its 
debates. Brown Declaration,l¶ 12-18,20-23,25-27 and 31-33. 

controlled by the two major 
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In connection with the 2GOO gcneral election campaign, the CPD has formulated and 
announced plans to sponsor three presidential debates and one vice presidential debate, and the 
CPD and the communities hosting the debates already have spent considerable time, effort and 
funds to prepare for those events. rd. ¶¶ 10 & 42. The CPD’s debates have been viewed by tens 
of millions of Americans, and have served a valuable voter-education function. 
addition, the CPD has undertaken a number of broad-based, nonpartisan voter education projects 
designed to enhance the educational value of the debates themselves, and is presently involved in 
a project designed to increase the educational value ofthe debates through interactive activities 
on the Internet. Id- 11 41. 

4[ 4. In 

B. 

Among the background allegations in the Reform Party Complaint are attacks -- taken from 

The CPD’s Saonsorship of Debates in 1988,1992 and 1996 

the 1996 Complaints -- on various aspects of the CPD’s sponsorship of debates in 1988,1992 and 
1996.’ None are new, and all are meritless. 

With respect to the 1988 debates, the Complaint repeats baseless allegations that, somehow, 
an agreement between the Bush and Dukakis campaigns (addressing various production issues) 

’ The CPD, of course, is hardly alone among debate sponsors that have faced a challenge to 
their candidate selection decisions. See. ex., Arkansas Educ. Television Cornrn’n v. F o M ,  523 
U.S. 666 (1 998) (upholding exclusion of independent congressional candidate from debate 
sponsored by public broadcaster); DeBauche v. Trani, 191 F.3d 499 (4th Cir. 1999), cert. denied, 
120 S. Ct. 1451 (2000) (upholding exclusion of minor party gubernatorial candidate from debate 
sponsored by local radio station); Marcus v. Iowa Public Television, 150 F.3d 924 (8th Cir. 
1998), cert. denied, 525 U.S. 1069 (1999); (upholding exclusion of third-party congressional 
candidate from debate sponsored by public broadcaster); Chandler v. Georgia Public 
Telecommunications Comm’n, 91 7 F.2d 486 (1  lth Cir. 1990) (rejecting efforts by third-party 
candidate for lieutenant governor to participate in debate sponsored by public broadcaster), rev’g 
749 F. Supp. 264 (N.Q. Cia.), cert. denied, 502 U.S. 816 (1990); Johnson v. FCC, 829 F.2d 157, 
160 (D.C. Dir. 1987) (rejecting efforts of third-party presidential and vice-presidential candidates 
to prohibit the televising of debates sponsored by the League of Women Voters, from which they 
were excluded); Koczak v. Grandmaison, 684 F. Supp. 763, 764 (D.N.H. 1988) (upholding state 
political party’s exclusion of candidate from primary debate); Martin-Trigona v. Universitv of 
New Hampshire, 685 F. Supp. 23,25 (D.N.H. 1988) (upholding state university’s exclusion of 
candidate from primary debate); in re Complaint of LaRouche Camoaim, MUR 1659 (Federal 
Election Commission May 22, 1984) (denying independent candidate’s efforts to join primary 
debate sponsored by the League of Women Voters); In re House Democratic Caucus, MUR 161 7 
(Federal Election Commission May 9, 1 984) (upholding Dartmouth College’s exclusion of 
candidate from primary debate); see also Kay v. New Hampshire Democratic Party, 821 F.2d 3 1, 
33 (1st Cir. 1987) (upholding state political party’s exclusion of presidential candidate from 
party forum). 
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rendered the debates a fraud and a “hoodwinking of the American public.” Complaint at 17. In 
fact, the 1988 debates, in which distinguished journalists including Jim Lehrer, Peter Jennings, 
Bernard Shaw and Tom Brokaw participated, Brown Declaration, 1 19, were widely praised. For 
example, the Wall Street Journal noted, after the first of the CPD’s 1988 presidential debates, that 
“the ‘no-issues’ campaign issue is dead; by the time the debate finished, voters knew they had a 
clear-cut choice.” Wall St. J., Sept. 27, 1988, $1:  at 34. The Baltimore& asserted that the first 
Bush-Dukakis encounter was a “Gold Medal Debate” and “the best presidential debate in history.” 
Baltimore Sun, Sept. 26, 1988, §A, at 6.  Nationally syndicated columnist David Broder wrote that 
the debates provided the voters the “invaluable experience of watching the presidential and vice 
presidential candidates engage each other -- and panels ofjouhnalists” and further opined that 
sponsorship of future debates by the CPD “ought to be continued.” Wash. Post, Nov. 9,1988, $A, 
at 15. 

With respect to the 1992 debates, in which the CPD invited Ross Perot and Admiral James 
Stockdale to participate, the Reform Party alleges that the CPD first decided nor to include 
Mr. Perot and Admiral Stockdale in its debates, but later reversed itself because the major party 
candidates so insisted. see Complaint at 17-1 8. This is simply false. The CPD’s initial decision 
not to include the Reform Party candidates was made at a time when Mr. Peret had withdrawn from 
the race. After Mr. Perot re-entered the race, just prior to the first debate, the CPD’s independent 
Advisory Committee reapplied its nonpartisan debate criteria and concluded that an invitation 
should be extended to Mr. Perot and his running mate. Brown Declaration, 17 21-23.8 The CPD 
made very clear to the major party candidates that it would only agree to sponsor debates that were 
consistent with its voter education purposes and its candidate selection criteria, even if that meant 
the 1992 debates would be conducted by another sponsor. 
correspondence to campaigns (attached at Tab A to Brown Declaration). 

October 6 and 7, 1992 

With respect to 1996, the Reform Party claims th;?t the CPD and the major parties 
“contrived” to keep Mr. Peror out of the CPD’s debates in 1996. Aside From a statement by 
George Stephanopolous that President Clinton’s campaign did not want Mr. Perot in the 
debates, Complaint at 18, the Reform Party cites to no evidence for its charge, and there is 
none. As in 1988 and 1992, the CPD followed the recommendation of an independent 
Advisory Committee with respect to whom to invite to its debates. Brown Declaration, 
1 26. The major party campaigns had 3 input into that decision. Id. 7 39. The Reform 

The Reform Party describes Mr. Perot’s support prior to the 1992 debates as “7% of the 
electorate.” Complaint at 18. In fact, prior to his July I992 withdrawal, his support had been as 
high as 38%, and some polls taken prior to the CPD’s decision showed his support at 1720%. 
October 2, 1992 Washinrrton Post article noting that in June 1992, Perot’s support had been as high 
as 38%; Gannett/Hanis poll from September 21-23, 1992, showing Perot at 20%; Time/CNN poll 
from September 22-24, 1992, showing Perot at 17%. See also Brown Declaration, 7 24. 
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Party’s claim that the major d e s  had influence into the promulgation ofthe CPD’s criteria 
has no basis whatsoever. Id. g 

C. The CPD’s Promulgation of Objective Candidate Selection Criteria for its 
2080 Debates 

The specific voter education purpose of the CPD’s debates is to bring before the 
American people, in a debate, the leading candidates for the Presidency and Vice-Presidency. 
Brown Declaration, 4[ 32; Ridings Declaration, 7 7. In any given presidential election year, there 
are scores of declared non-major party presidential candidates, including over 110 in 2000. See 
FEC’s “2000 Presidential Address List,” as of March 3 1,2000. Accordingly, virtually from its 
inception, the CPD recognized the need to develop nonpartisan criteria to ensure that it identifies 
all of the candidates in a particular election year who, regardless ofparty aE6liation and in light 
of the educational goals of the CPD’s debates, properly should be invited to participate in those 
debates. Brown Declaration, 77 12-15. 

An organization that seeks to sponsor a general election debate among leading candidates 
for the Presidency faces enormous challenges. No candidate is obliged to debate, and there is a 
significant risk that a leading candidate would not agree to share the debate stage with a 
candidate who enjoys only modest levels of national public support. Ridings Declaration, 77.” 
Thus, a debate sponsor’s legitimate goal in formulating its candidate selection criteria is to be 

The FEC rejected these same allegations when advanced in the 1996 Complaints. 

Absent specific evidence of a controlling role in excluding Mr. Perot, the fact the 
Committees may have discussed the effect of Mr. Perot’s participation on their 
campaigns is without legal consequence. There certainly is no credible evidence to 
suggest the CPD acted upon the instnrctiori of the two campaigns to exclude 
Mr. Perot. To the contrary, it appears one of the campaigns wanted to include 
Mr. Perot in the debate. . . . In fact, CPDs ultimate decision to exclude Mr. Perot 
(and others) only corroborates the absence to any plot to equally benefit the 
Republican and Democratic nominees to the exclusion of all others. 

Statement of Reasons at 1 1. 

lo  The League of Women Voters’ experience in connection with the 1980 presidential 
debates demonstrates that these concerns and challenges are very real. In that year, the League 
invited President Carter, Governor Reagan and independent candidate John Anderson to debate. 
President Carter refused to participate in a debate that included the independent candidate. 
Ridings Declaration, 77 4-7. See also m a n i  v. Brady, 935 F.2d 1324, 1329 (D.C. Cir. 1991) 
(noting that it is uncertain whether the major party candidates would agree to debate candidates 
with only modest levels of public suport), cert. denied, 502 U.S. 1048 (1992). 
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sufficiently inclusive so that any candidate properly considered a leading candidate is invited to 
debate, but not so inclusive that one or more of the candidates in whom the public has 
demonstrated the greatest level of interest and support refuses to debate. Given that the purpose 
of the CPD’s debates is to afford the voting public an opportunity to sharpen their views, in a 
debate format, of the principal rivals for the Presidency, the absence of one of the leading 
candidates would dramatically undercut the educational purpose of its debates. @. The CPD 
adopted its candidate selection criteria for the debates it hopes to sponsor in 2000 with the 
foregoing considerations in mind, as well with the goal of adopting criteria that would be clear 
and readily undersrood by the public. @. 7 8. 

The CPD’s 2000 Criteria were adopted after substantial evaluation and analysis of how 
best to achieve the CPD’s educational purpose. Ridings Declaration, 1 8 .  Contrary to what the 
complainants have claimed, the CPD’s 2000 Criteria were not adopted with any partisan or 
bipartisan purpose. They were not adopted with the intent to keep any party or candidate from 
participating in the CPD’s debates or to bring about a predetermined result.“ Rather, the Criteria 
were adopted to further the legitimate voter education purposes for which the CPD sponsors 
debates. Id.; Brown Declaration, 11 3 1-33. Although it would have been easier in some respects 
simply to employ again in 2000 the criteria that already had withstood legal challenge in 1996, 
the CPD recognized from the experience in 1996 that its contribution to the electoral process 
would be enhanced by adopting criteria that were clearer and simpler, and the application of 
which would be very straightforward. Ridings Declaration, 7 9. 

The 2000 Criteria include the following three factors: 

1. Evidence of Constitutional Eligibility: The CPD’s first criterion 
requires satisfaction of the eligibility requirements of Article 11, 
Section 1 of the Constitution. The requirements are satisfied if the 
candidate: a) is a least 35 years of age; b) is a Natural Born Citizen of 
the United States and a resident of the United States for fourteen years; 
and c) is otherwise eligible under the Constitution. 

“ Additionally, as noted in the FEC’s Statement of Reasons dismissing Perot ‘96’s 
Complaint, a key to assessing whether debate criteria are objective pursuant to the FEC’s 
regulations is whether the participants are “pre-chosen” or “preordained.” Statement of Reasons 
at 9. The CPD’s 2000 Criteria have not been applied yet, and the results of that future 
application depend on the state of public opinion at the time the Criteria are applied. In contrast, 
if the CPD were to employ a general election federal funding criteria, as urged by the Reform 
Party, the debate participants would have been selected as soon as the criteria were determined, 
because decisions about funding have already been made. 
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2. Evidence of Ballot Access: The CPD’s second criterion requires that 
the candidate qualify to have hisher name appear on enough state 
ballots to have at least a mathematical chance of securing an Electoral 
College majority in the 2000 general election. Under the Constitution, 
the candidate who receives a majority of votes in the Electoral College 
(at least 270 votes), regardless of the popular vote, is elected President. 

Indicators of Electoral Suuuort: The CPD’s third criterion requires 
that the candidate have a level of support of at bast IS% (fifteen 
percent ) of the national electorate as determined by five selected 
national public opinion polling organizations, using the average of 
those organizations’ most recent publicly-reported results at the time 
of the determination. 

3. 

I See 2000 Criteria (attached at Tab B to Ridings Declaration). 

With respect to the application of the criteria, the CPD has made the following statement 
in the 2000 Criteria document: 

The CPD’s determination with respect to participation in the CPD’s first- 
scheduled debate will be made after Labor Day 2000, but sufficiently in advance 
of the first-scheduled debate to allow for orderly planning. Invitations to 
participate in the vice-presidential debate will be extended to the running mates of 
each of the presidential candidates qualifymg for participation in the CPDs first 
presidential debate. Invitations to participate in the second and third of the CPD’s 
scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

@ 

To assist in the implementation of its criterion regarding electoral support, the CPD has 
retained Dr. Frank Newport, Editor-in-Chief of the Gallup Poll. Brown Declaration, 7 37. The 
CPD has announced that in order to apply its 2000 Criteria, it will consider the publicly-reported 
results from the following national opinion polling organizations: ABC News/Washinrzton Post; 
CBS NewsMew York Times; NBC NewsNall Street Journal; CWKJSA Today/ Gallup; and 
Fox NewdOpinion Dynamics. Declaration of Frank Newport, Ph.D. (hereafter “Newport 
Declaration”) (attached as Exhibit 3), 7 9.12 

The CPD is working to identify m y  additional implementation issues that may arise in 
the fall, when it will make its invitation determinations. In order to ensure full compliance with 
the requirement that its criteria be “pre-established,” the CPD intends to make publicly available 
any necessary further implementation plans or details. 

233392 v3 



ROSS, DPXON 8 BELL, L.L.P. 

Lawrence Noble, Esq. 
May 2,2000 
Page 1 1 

PI. THE CPD’S DEBATES IN 2000 WILL BE CONDUCTED IN FULL 
COMPLIANCE ‘WITH THE FEDERAL ELECTION LAWS 

In general, corporations are prohibited from makiig “contributions” or ‘‘expendimes,)f as 
defined in the Federal Election Campign Act of 197 1, as aniended, (the “Act”) in connection 
with federal elections. & 2 U.S.C. Q 441b(a); sec also 11 C.F.R. 0 114.2@). Pursuant to 11 
C.F.R. Q 100,7(b)(21), however, “[flunds provided to defray costs incurred in staging candidate 
debates” in accordance with relevant regulations are exempt from the Act’s definition of 
“conlrib~tions.”‘~ 

To partake of this “safe harbor,” a debate sponsor must comply with the FEC’s regulation 
that is applicable to the mechanics of the staging of candidate debates. In applicable part, 1 1 
C.F.R. 5 110.13(c) provides as follows: 

Criteria for candidate selection. For all debates, staging oaganization(s) must use 
pre-established objective criteria to determine which candidates may participate in 
a debate. For general election debates, staging organization(s) shall not use 
nomination by a particular political party as the sole objective criterion to 
determine whether to include a candidate in a debate. 

A. CPWs Candidate Selection Criteria Fully Comply With Applisable FEC 
Regulations 

The Reform Party argues that the CPD’s debate selection criteria fail to comply with 1 1 
C.F.R. 5 110.13(c) because they allegedly are not objective. As discussed above, the CPD’s 
criteria for use in the 2000 debates include evidence of constitutional eligibility, evidence of 
ballot access and indicators of electoral ~upport.’~ The Reform Party Complaint only takes issue 
with the third criterion, which “requires that the candidate have a level of support of at least 15% 
(fifteen percent) of the national electorate as determined by five selected national public opinion 
polling organizations, using the average of those organizations’ most recent publicly-reported 

j 3  Under 1 1  C.F.R. 110.13(a), “nonprofit orgmizations described in 26 U.S.C. 501(c)(3) 
or (c)(4) and which do not endorse, support or oppose political candidates or political parties 
may stage nonpartisan candidate debates in accordance with this section and 1 I C.F.R. 114.4(f).” 
Pursuant to I 1 C.F.R. Q 114.4(f), a non-profit of this type “may use its own funds and may 
accept funds donated by corporations . . . to defray costs incurred in staging debates held in 
accordance with 1 1 C.F.R. 1 10.13.” 

l4 See Tab F to Brown Declaration. Although the CPD is not required to do SO, see 
Statementof Reasons at 7 & n.5, it set forth its criteria in a written document that it distributed 
widely and made publicly available. 
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results at the time of the determination.” The Reform Party agrees that a debate sponsor must 
“winnow the field” given the many declared candidates. Complaint at 22. The Complaint takes 
issue, however, with how the CPD has chosen to do so, and instead argues that the CPD must 
use eligibility for general election funding as the sole measure of electoral support. This 
standard would result in the inclusion of the Reform Party candidate (whatever hisher actual 
level of electoral support), but no other non-major party candidate (whatever hisher actual level 
of electoral support). 

Campaigns, of course, are free to advance whatever partisan position they choose. Here, 
in order to advance its decidedly partisan purposes, the Reform Party badly misconstrues 11 
C.F.R. 9 110.1 3(c) and ignores FEC precedent on the proper application of that regulation. 

1. The CPD’s Criteria Are Objective 

The Reform Party advances a hodge-podge of theories why the CPD’s Criteria are not 
“objective.” None is meritorious. 

First, the Complaint claims that it is simply impermissible under the federal election laws 
even to consider pre-debate electoral support. Complaint at 4,22-23. The principal rationale the 
Reform Party advances for this proposition is that the “purpose of the debates is to provide a 
candidate with an opportunity to influence voters and to increase hisher SUPPOI? in the national 
electorate.” Id. at 23. This proposition collapses of its own weight since it is an argument for 
including every declared candidate, each of whom undoubtedly would like an “opportunity to 
influence voters and to increase hisher support in the national eie~torate.”’~ In fact, the Reform 
Party does not appear to believe its own rationale because, as noted, it too calls for a 
“winnowing” ofthe field based on electoral support; it just prefers a self-serving measure -- 
whether the party achieved at least five percent in the polls in the previous election. 

The Reform Party’s position is not only internally inconsistent, it disregards the FEC’s 
Statement of Reasons dismissing the earlier complaint by Perot’s 1996 campaign committee. 
There, the FEC specifically noted that it was proper for a debate sponsor to consider a 
candidate’s electoral support. Statement of Reasons at 8. The FEC rejected any notion that 
eligibility for general election funding was the sole measure of such support, stating that to 
prevent the exnmination of evidence of “candidate potential” &, electoral su port as reflected 
in public opinion polls) “made little sense.” Statement of Reasons at 8 & n.7. 8 

l 5  CPD does not host debates for the benefit of the candidates, but for the benefit ofthe 

l6 In Arkansas Educ. Television Comm’n v. Forbes, 523 U S .  666 (19O8), the Supreme 

electorate. 

Court recognized that a public television station’s decision not to include an independent 
political candidate in its debates because of the candidate’s lack of political viability could be -- 

233392 v3 



ROSS, DIXON 0 BELL, L.L.P. 

Lawrence Noble, Esq. 
May 2,2000 
Page 13 

Second, the Reform Party claims that the very act of the CPD in selecting the level of 
support required to participate in the debate is impermissibly “subjective” and is in violation of 
the FEC’s regulations. Complaint at 4. This argument would make any criteria “subjective,” 
because there must always be some decision made by the debate sponsor regarding what 
objective criteria it  will apply. When the FEC adopted the current version of the regulation, it 
made clear that staging organizations would maintain substantial discretion in extending debate 
invitations, noting, for instance, that “[tlhe choice of which objective criteria to use is largely left 
to the discretion of the staging organization,” and that the criteria may be set “to control the 
number of candidates participating in a debate if the staging organization believes there are too 
many candidates to conduct a meaningful debate.” 
FEC reaffirmed this position in its Statement of Reasons dismissing the Perot ’96 complaint, 
noting that “the debate regulations sought lo give debate sponsors wide leeway in deciding what 
specific criteria to use.” Statement of Reasons at 8. 

60 Fed. Keg. 64,260,64,262 (1995). The 

Third, the Complaint’s allegation that the fifteen percent threshold was enacted 
specifically to exclude the Reform Party nominee and to ensure debates so!ely between the 
Republican and Democratic Party nominees has no foundation. The Criteria were adopted to 
advance the CPD’s legitimate voter education goals and not for any partisan or bipartisan 
purpose. Brown Declaration, ‘fi 33; Ridings Declaration, 7 8. 

Dorothy Ridings, CPD Board member and former President of the League of Women 
Voters, addressed the promulgation of the CPD’s streamlined criteria, and the adoption of the 
fifteen percent standard, at length in her Declaration, which is submitted herewith. Ms. Ridings 
testified, in pertinent part, as follows: 

7. As the events of 1980 [when President Carter refused to participate in a 
debate to which independent candidate John Anderson was invited] well 
demonstrate, an organization such as CPD that seeks to sponsor general 
election debates among the leading candidates for the Ofice of the 
President faces a difficult challenge. No candidate is obligated to debate, 
and there is a significant risk that a leading candidate would not agree to 
share the debate stage with a candidate who enjoys only modest levels of 
national public support. Thus, the debate sponsor’s legitimate goal in 
formulating its candidate selection criteria is to be sufficiently inclusive so 
that any candidate properly considered a leading candidate is invited to 
debate, but not so inclusive that one or more of the candidates in whom 

(continuat) 
and was -- reasonable in light of the television station’s goals in producing the debates. Id- at 
682. The Court further found that such exclusion was not “an attempted manipulation ofthe 
political process,” recognizing that the debate host “excluded Forbes because the voters lacked 
interest in his candidacy, not because [the debate host] itself did.” id- at 683. 
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the public has demonstrated the greatest level of support refuses to debate. 
Given that the purpose of the CPD’s debates is to afford the voting public 
an opportunity to sharpen their views, in a debate format, of the principal 
rivals for the Presidency, the absence of one of the leading candidates 
would dramatically undercut the educational purpose of its debates. 

CPD adopted its candidate selection criteria for the debates it hopes to 
sponsor in 2000 with the foregoing considerations in mind, as well as with 
the goal of adopting criteria that would be clear and readily understood by 
the public. . . . 

8. 

* * *  

10. One of the criteria set forth in the CPD’s 2000 Criteria is the requirement 
that a candidate have a level of support of fifteen percent of the electorate, 
as described more fully in the Criteria. The CPD’s selection of fifteen 
percent as the requisite level of support was preceded by careful study and 
reflects a number of considerations. It was CPD’s considered judgment 
that the fifteen percent threshold best balanced the goal of being 
sufficiently inclusive to invite those candidates considered to be among 
the leading candidates, without being so inclusive that invitations would 
be extended to candidates with only very modest levels of public support, 
thereby creating an unacceptable risk that leading candidates with the 
highest levels of public support would refuse to participate. 

I understand that the complainants have alleged that the fifbeen percent is 
an unattainable level of support for an independent or minor party 
candidate to achieve without participation in the debates. CPD’s review of 
the historical data is to the contrary. As noted, John Anderson achieved 
this level of support prior to the first debate in 1980 and, therefore, was 
invited by the League to debate. Other independent and third-party 
candidacies from the modem era demonstrate the point as well. George 
Wallace achieved significant voter support in 1968, and Ross Perot 
enjoyed a high level of popular support in 1992, particularly before he 
withdrew from the race in July of 1992. (Mr. Perot subsequently re- 
entered the race shortly before the 1992 debates.) 

1 1. 

See also Brown Declaration at 77 34-35.’’ 

l 7  It is worth noting that although Mr. Bucharian now insists that the fifteen percent 
threshold is evidence of a plan to keep him out of the debates, before the CPD announced its 
Criteria, he noted a fifteen percent threshold approvingly. See transcript of October 3 I ,  1999 
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Foisrth, the fifteen percent criteria is not subject to partisan manipulation, as charged by 
the Reform Party. Indeed, mindful that some will always doubt any candidate selection decision 
and process, the CPD has gone to great lengths to allay such concerns. The CPD has announced 
that it will rely on the publicly-reported results of five nationally-respected polling organizations. 
Newport Declaration, TI 9. The CPD itselfwill not control the methodology or content of the 
polls. 7 10. Moreover, it has retained a well-known, neutral expert to assist it in 
implementing the criterion. Id. 

2. 

1-3; Brown Declartion, 7 37. 

CPD’s Criteria are Methodologically Sound end Reasonable 

Finally, the complainants criticize polling in general and the CPD’s plan for reviewing 
polling data in particular. The various methodological points and criticisms the Reform Party 
offers up in opposition to the CPD’s Criteria do not amount to a coherent argument that the 
Criteria are not “objective” as the term is used in the regulations. 

Polls are most often criticized when the perception is that our elected leaders have 
substituted the reading of polls for the exercise of independent judgment and leadership. There 
is no legitimate dispute, however, that the science of public opinion polling is by far the best 
mechanism we have for measuring public sentiment. Newport Declaration, 1 4 .  Public opinion 
polling, and, in particular, national polling conducted during the presidential general election, has 
a high degree of reliability. rd. 

The Reform Party’s complaints about public opinion polling’s accuracy focus on polls 
from the 1948 election and on Congressional deliberations on the unrelated issue of federal 
funding of elections from the 1970’s. The science of polling has improved dramatically since 
that time. Id, Other anecdotes relied on by the complainants for their criticism of polling’s 
“accuracy” are based on a fundamental misunderstanding of the purpose of pilblic opinion 
polling. A public opinion poll is an objective estimate of public opinion at the time the poll was 
taken, and is not a prediction of where public opinion will be at a later point in time. rd. f 6 .  As 
such, complaints (such as those advanced by the Reform Party) that a poll conducted in the 
summer failed to indicate who would ultimately win a fall election misunderstand that a poll’s 
objective estimate is of public opinion at the time the poll is taken. Shifts in public opinion do 
take place, which is why the CPD has chosen to view the most recent poll data available from a 
set of well-respected polling organizations shortly before the scheduled debates. 

(continued) 
“Meet the Press”, attached at Tab G to Brovm Declaration. It is also noteworthy that, in 1980, 
the League of Women Voters also employed a poll-based standard to determine eligibility for 
participation in the debates, and the League also selected fifteen percent as the appropriate 
standard. Ridings Declaration at 7 4. 
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The Reform Party also attempts to cast one of the virtues of the CPD’s approach -- the 
averaging of multiple polling results -- into a liability. Given the purpose for which the CPD is 
considering polling data, an average of the polls of up to five well-known, well-regarded public 
opinion polling organizations is a reasonable and appropriate method. Newport Declaration, 
1 12. The average of a number of polls can be determined in a scientific, objective manner, and 
that average will be a good indicator of a candidate’s level of public support. @. Use of an 
average may reduce random error that could come from relying on only one source, id., and 
allows the CPD to rely on the objective research of an array of polling professionals, all of whom 
have been selected because they can be expected to poll frequently and regularly in the 2000 
presidential campaign, and because they have a record of conducting polls in a reliable, 
professional and scientific manner. Id. 79.” While there understandably will be some 
methodological differences among the polls consulted, that does not invalidate the averaging of 
the results. 
to limit itself to the results of one poll, which the CPD rejected in order m t  to be overly- 
dependent on any one poll. &I9  

at 1 1. In order to avoid any methodoiogical differences, the CPD would have had 

B. The Reform PrnI-6”~ Complaint is Flawed For Additioiial Reasons 

1. The Complaint’s Interpretation of the Debate Regulation Conflicts 
with the First Amendment 

The Reform Party’s effort to compel a cramped construction of the regulation would raise 
serious constitutional problems. In the 1996 litigation concerning the presidential debates, the 
D.C. Circuit specifically recognized the First Amendment concern implicated by governmental 
restrictions on a debate sponsor’s invitation decisions. Perot v. Federal EIection Comm’n, 97 F.3d 
553,559 (D.C. Cir. 1996) (copy attached at Tab D to Brown Declaration) (“[Ilf this court were to 

’The concerns raised in the National Council on Public Polls article, “20 Questions a 
Journalist Should Ask About Poll Results,” see Complaint at 28, are associated with 
“unscientific pseudo-polls,” such as Internet and call-in polls, as opposed to scientific polls like 
the ones identified by the CPD. 

l 9  The Reform Party also addresses margin of error, claiming that the CPD should invite 
any candidate with an I 1% level of support, assuming a margin of error of plus or minus 4%. 
This view is flawed for at least three reasons. First, the percentage figure reported by a polling 
organization is that organization’s best estimate of the matter surveyed. The margin of sampling 
error indicates that, due to a variety of factors, the reported sample could vary by a stated number 
of points, but that does not mean that a result anywhere within the margin of error is just as likely 
as the reported estimate. Newport Declaration, 1 5. Second, the averaging of five polls should 
enhance accuracy. at 12. Third, the issue at hand is whether the criteria are objective, not 
whether there is room for discussion among polling experts about the V ~ ~ ~ G U S  approaches that 
might be employed to measure public opinion. 
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enjoin the CPD from staging the debates or from choosing debate participants, there would be a 
substantial argument that the court would itself violate the CPD’s First Amendment fights.”) 
(citing Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976) and Hurlev v. Irish-American Gav, 
Lesbian & Bisexual Cmup of Boston, 515 U.S. 557 (1995)). In Arkansas Educ. Television 
Comm’n, the Supreme Court upheld the First Amendment interest of a public television station 
to exclude from a televised debate an independent candidate with little popular support. 523 
U.S. at 680-81 (recognizing that a requirement that a debate be open to all “ballot-qualified 
cadidates . . . would place a severe burden” on a sponsor, and could result in less public debates 
because sponsors would be less likely to hold them). Obviously, the rights of a private debate 
sponsor like the CPD in controlling the content of its speech are even greater than those of a 
public broadcaster. 

In order to withstand First Amendment scrutiny, government regulation of political 
activity must be narrowly tailored to serve a compelling government interest. The only 
governmental interest that is sufficiently compelling to justify restrictions on the expression of 
participants in the political process is the prevention of corruption or the appearance Qf 
corruption. See, e.g., Citizens Against Rent Control v. Berkeley, 454 US.  290,296 (1981) 
(limits on political activity are contrary to the First Amendment unless they regulate large 
contributions given to secure a political auid ~ r o  quo); Bucklev v. Valeo, 424 U.S. 1, 14, 18 
( I  976). In addition, even when a given regulation is designed to serve the government’s 
compelling interest in preventing corruption, it must be closely drawn so as not to inhibit 
protected expression unnecessarily. Carver v. Nixon, 72 F.3d 633,644 (8th Cir. 1995). The 
regulation at issue, if construed in the manner suggested by the Reform Party, would be 
unconstitutional precisely because it would greatly iimit CPD’s First Amendment rights, yet it 
would not be narrowly tailored to reduce corruption or the appearance of conuption. *’ 

2. CPD, a Nonprofit, Nonpartisan Corporation, is EligibIe io Sponsor 
Candidate Debates Pursuant to AaDlicabfe EEC Regulations 

The Reform Party’s Complaint argues that the CPD is in violation of 11 C.F.R. 
Q 110.13(a) because its “bipartisan voter educational efforts” allegedly support two political 
parties an$ oppose all others, and that the “safe harbor” provisions of 2 U.S.C. 8 431(a)(B)(11) 
that allow nonprofit organizations to sponsor candidate debates are inapplicable to the CPD. 
This same argument was advanced unsuccessfully in MU& 4451 and 4473. & Statement of 
Reasons at 11. 11 C.F.R. $ 110.13(a) states that 

2o The Reform Party’s construction of the regulation also would render it unlawful as 
having been promulgated without adequate notice. The FEC’s NoFice of Proposed Rulemaking 
with respect to the amendments to 11 C.F.R. Q 110.13(c) gave no indication that the FEC would 
restrict debate sponsors’ discretion in selecting selection criteria in the manner now urged by the 
Reform Party. 
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Nonprofit organizations described in 26 U.S.C. 501(c)(3j or (c)(4) and which do 
not endorse, support or oppose political candidates or political parties may stage 
nonpartisan candidate debates in accordance with this section and 11 C.F.R. 
114.4(f). 

The CPD plainly meets this standard. As noted above, the CPD has a long history of 
conducting itself in a nonpartisan manner. The CPD is a nonprofit corporation, which has been 
granted tax-exempt status by the Internal Revenue Service under Q 501(c)(3) ofthe Internal 
Revenue Code. A 
. . . any political campaign on behalf of (or in opposition to) any candidate for public office.” 
26 U.S.C. 9 501(c)(3). The CPD’s limited mission, sponsoring presidential debates and closely 
related educational activities, is fully in accordance with the requirements of 50l(c)(3), and 
similarly does not violate 11 C.F.R. Q 110.13(a)’s prohibition of endorsement, support or 
opposition to any candidate or party. The CPD makes no assessment of the merits of any 
candidate’s or party’s views, and does not advocate or oppose the election of any candidate or 
party. Brown Declaration, 7 3. 

501(c)(3) corporation, by definition, “does not participate in, or intervene in 

At best, the Reform Party’s claim that the CPD cannot host debates pursuant to I I C.F.R. 
$ 1 10.13(a) amounts to an argument that the very act of inviting candidates to debates constitutes 
“endorsement” of those invited and “opposition” to those not invited, regardless of the 
nonpartisan manner in which those selections are made. Under the Reform Party’s analysis, no 
staging organization could ever hold a debate pursuant to 5 110.13, because the act of using 
criteria required by Q 110.13(c) would always result in an improper endorsement under 
$1 10.13(a). This result cannot be reconciled with the FEC’s regulations and must be rejected, as 
it was by the FEC in connection with the 1996 Complaints. Statement of Reasons at 1 I .21 

* * *  

2’ The Reform Party alleges that CPD is in violation of the Federal Election Campaign Act 
because it has failed to register as a “political committee” pursuant to 2 U.S.C. Q 433, but has 
made expenditures and received contributions in excess of $1,000. & Complaint at 12. In fact, 
FEC regulations provide that “[fjunds used to defray costs incurred in staging nonpartisan 
candidate debates in accordance with the provisions of 11 C.F.R. 110.13 and 114.4(f)” do not 
constitute contributions or expenditures subject to the provisions of the Act, see 11 C.F.R. 
@100.7(b)(21) and 100.8(b)(23), and thus CPD does not constitute a “political committee” 
under the Act, see 2 U.S.C. 4 43 I(4). 
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For the foregoing reasons, the Cornplaht filed by the Reform Party fails to set forth a 
possible violation of the Act. 

Respectfully submitted, 

ROSS, DIXON & BELL, L.L.P. 
/7 

B 

Stacey L. McGraw 

.. . . 
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BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of 1 
) MUR 4987 
) The Commission on Presidential Debates 

DECLARATION OF JANET H. B R O W  

I, Janet H. Brown, Executive Director of the Commission on Presidential Debates 

(“CPD”), give this declaration based on personal knowledge. 

Baskmound 

1. I have been the Executive Director of the CPD since March 1987. Under the 

supervision of the Board of Directors, I am primarily responsible for planning and 

organizing the debates the CPD intends to sponsor in 2000. 

2. Prior to serving as Executive Director of the CPD, I served on the staffs of 

the late Ambassador Elliot Richardson and former U.S. Senator John Danforth. 

Additionally, I have held appointments at the White House Domestic Cour.cil and the 

Office of Management and Budget. I am a graduate of Williams College and have a 

master’s degree in public administration from Harvard University. 

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely 

to the sponsorship of general election presidential and vice presidential debates and related 

voter education functions. The CPD was organized in February 1987, under the laws ofthe 

District of Columbia, and has its sole office in the District of Columbia. CPD’s Articles of 

Incorporation identify its purpose as “to organize, manage, produce, publicize and support 

debates for the candidates for President of United States . . .” The CPD has been granted 
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tax-exempt status by the Internal Revenue Service under $501(c)(3) of the Internal 

Revenue Code. Consistent with its $501(c)(3) status, the CPD makes no assessment of the 

merits of any candidate's or party's views, and does no1 advocate or oppose the election of 

any candidate or party. 

4. The CPD has sponsored presidential and vice presidential debates in 1988, 

1992 and 1996. The CPD's debates have been viewed by tens of millions of Americans 

and have served a valuable voter education function. Prior to CPD's sponsorship in 1988, 

televised presidential debates were produced in only four general election years: by the 

networks in 1960, and by the non-profit League of Women Voters in 1976, 1980, and 

1984. No televised presidential debates were held in the general election in 1964, 1968 or 

1972. 

5. The CPD receives no government funding; nor does it receive funds !?om 

any political party. The CPD obtains the funds to produce its debates from h e  universities 

and communities that host the debates, and it relies on corporate and private donations to 

augment contributions from the debate hosts and to support the CPD's ongoing voter 

education activities. The CPD currently is attempting to raise funds and in-kind 

contributions from a variety of corporate and non-profit entities specializing in interactive 

application of the Internet in order to enable the CPD to expand and improve upon the 

voter education opportunities it provides on its website. None of the organizations that 

have donated to the CPD have sought or had any input whatsoever in the promulgation of 

CPD candidate selection criteria or in the selection of debate participants. 

6. The CPD has a twelve-member, all volunteer Board of Directors ("CPD 

Boar6"). The Co-Chairmen ofthe CPD Board, Frank J. Fahrenkopf, Jr. and Pawl G. Kirk, Jr., 
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each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf 

has served as Co-Chairman of the Rivlin Commission, which investigated and reported on the 

government of the District of Columbia, was a founder of the National Endowment for 

Democracy, is a member of the Board of Trustees of the Nationa! Judicial College, the ABA- 

sponsored judicial education center for federal and state judges, and is the Chairman ofthe 

American Bar Association's Coalition for Justice, a group coordinating the ABA's initiative 

to improve the American system ofjustice. Mr. Fahrenkopf also serves on the Board of 

Tmstees of the E. L. Wiegand Foundation and is a member of the Greater Washington Board 

of Trade, the Economic Club of Washington and the Federal City Council. Mr. Kirk has 

served as the Co-Chairman of the National StudentParent Mock Election and on numerous 

civic and corporate boards. Mr. Kirk currently is the Chairman of the Board of Directors of 

the John F. Kennedy Library Foundation and is Of'Counsel to the law firm of Sullivan & 

Worcester, LLP of Boston, Massachusetts. 

7. 

Clifford L. Alexander, Jr., President of Alexander & Associates; former Chairman 
of the Equal Employment Opportunity Commission. 

Howard G. Buffett, Chairman of GSI, Inc. 

The Honorable Paul Coverdell, Member of the U.S. Senate from Georgia. 

John C. Danforth, Lawyer and Partner, Bryan Cave; Retired U.S. Senator from 
Missouri. 

The Honorable Jennifer Dunn, Member of the U.S. House of Representatives from 
Washington. 

Antonia Hernandez, President, Mexican American Legal Defense Fund. 

Caroline Kennedy, Author. 

Paul H. O'Neill, Chairman of the Board, of Aluminum Company of America; former 
Deputy Director of the Office of Management and Budget. 

The remaining members of the CPD Board are: 
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Newton Minow, Lawyer and Partner, Sidley & Austin; former Chairman of the 
Federal Communications Commission. 

Dorothy Ridindgs, President and CEO of the Council on Foundations; former 
President, League of Women Voters. 

8. Former Presidents Gerald Ford, Jimmy Carter and Ronald Reagan serve as 

Honorary Co-Chairmen of CPD. 

History of the Commission on Presidential Debates 

9. CPD was organized in response to the recommendations of two separate 

studies on presidential elections and debates: (1) the April 1986 Final Report of the 

Commission on National Elections, entitled Electing the President: A Program for Reform, 

a nine-month study of presidential elections by a distinguished group of news executives, 

elected officials, business people, political consultants, and lawyers conducted under the 

auspices of the Georgetown University Center for Strategic and International Studies, and 

(2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the 

Harvard Institute of Politics and chaired by Newton Minow, former chairman of the 

Federal Communications Commission. 

IO. Both of those studies underscored the importance presidential debates had 

assumed in American electoral politics. Rather than permit the existence of debates to turn 

on the vagaries of each election, the studies recommended that the debates be 

"institutionalized." More specifically, both studies recommended that the two major 

political parties create a mechanism designed to ensure, to the greatest extent possible, that 

debates become a pcnnanent and integral part of the presidential election process. 

Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., then-chairmen of the 1 1. 

Republican and Democratic National Committees respectively, responded by initiating 

CPD as a not-for-profit corporation separate and apart from their party organizations. 
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While Messrs. Kirk and Fahrenkopf served as the chairs of the major national party 

committees at the time CPD was formed, they no longer do so; nor do the current chairs of 

those committees sit on CPD's Board of Directors. No CPD Board member is an officer of 

the Democratic or Republican National Committee. Although some CPD Board members, 

like the majority of this country's civic leaders, identify with the Republican or Democratic 

party, that certainly is not the case with every Board member. For example, I am not aware 

of what party, if any, Board members Dorothy Ridings or Howard Buffett would identifjr 

with if asked. 

1988: The CPD Successfullv Launches Its First Debates 

12. On July 7, 1987, over one year prior to the sponsorship of the CPD's first 

debates, CPD formed an advisory panel of distinguished Americans, including individuals 

not affiliated with any party, in order to provide guidance to CPD with respect to several 

areas, including non-major party candidate participation in CPD-sponsored debates. From 

virtually the beginning of CPDs operations, CPD's Board recognized that, although the 

Ieading contenders for the offices of President and Vice President of the United States 

historically have come from the major parties, CPDs educational mission would be 

furthered by developing criteria by which to identify any non-major party candidate who, 

in a particular election year, was a leading candidate for the office of President or Vice 

President of the United States, and to whom an invitation should be extended to participate 

in one or more CPD-sponsored debate. 

13. The individuals serving on that advisory panel (and their then-current 

principal affiliation) included: 

Charles Benton, Chairman, Public Media Inc.; 

Ambassador Holland Coors, 1987 Year of the Americas; 
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Marian Wright Edelman, President, Children's Defense Fund; 

Mary Hatwood Futrell, President, National Education Association; 

Carla A. Hills, Partner, Weil, Gotshall & Manges; 

Barbara Jordan, Professor, LAJ School of Public Affairs, University of Texas; 

Melvin Laird, Senior Counselor, Readers' Digest; 

Ambassador Carol Laise; 

William Leonard, former President, CBS News; 

Kate Rand Lloyd, Managing Editor, Working Woman Magazine; 

Newton Minow, Partner, Sidley & Austin; 

Richard Neustadt, Professor, Kennedy School of Government, Elarvard University; 

Ed Ney, Vice Chairman, Paine Webber Inc.; 

Paul H. O'Neill, Chairman and Chief Executive Officer, Aluminum Company of 
America; 

Nelson W. Polsby, Professor, University of California at Berkeley; 

Jody Powell, Chairman and Chief Executive Officer, Ogilvy & Mather Public 
Affairs; 

Murray Rossant, Director, Twentieth Century Fund; 

Jill Ruckelshaus, director of various non-profit entities; 

Lawrence Spivak, former Producer and Moderator, Weet  the Press"; 

Robert Strauss, Partner, Akin, Gump, Strauss, Hauer & Feld; 

Richard Thornburgh, Director, Institute of Politics, Harvard University; 

Marietta Tree, Chairman, Citizen's Committee for New York City; 

Anne Wexler, Chairman, Wexler, Reynolds, Harrison & Schule; 

Mrs. Jim Wright. 

14. The advisory panel convened in Washington on October 1 ,  1987 to discuss 

the issues of its mandate, including the candidate selection criteria, after which the CPD 
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Board appointed a subcommittee of the advisory panel, headed by Professor Richard 

Neustadt of the Kennedy School of Government, Warvard University, to draw on the 

deliberations and develop nonpartisan criteria for the identification of appropriate third- 

party candidates to participate in CPD sponsored debates. 

15. On November 20, 1987, Professor Neustadt's subcommittee recommended to 

the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to 

identify those candidates other than the nominees of the major parties with a realistic 

chance of becoming President or Vice President of the United States. The Neustadt 

subcommittee reported that the adoption and application of such criteria would help ensure 

that the primary educational purpose of the CPD -- to ensure that future Presidents and 

Vice Presidents of the United States are elected after the voters have had an opportunity to 

hear them debate their principal rivals -- would be fulfilled. 

16. While the 1987 candidate selection criteria themselves were quite detailed, 

they included a review of three types of factors: (1) evidence of national organization; 

(2) signs of national newsworthiness and competitiveness, and (3) indicators of national 

public enthusiasm or concern, to determine whether a candidate had a realistic chance of 

election. 

17. On February 4, 1988, the CPD Board unanimously adopted the selection 

criteria proposed by Professor Neustadt's subcommittee. The sole objective of the criteria 

adopted by the CPD in 1988 was to structure the CPD debates so as to further the 

nonpartisan educational purpose of those debates, while at the same time complying fully 

with applicable law. An Advisory Committee to the CPD Board, chaired by Professor 
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Neustadt, was created for the purpose of applying the 1988 candidate selection criteria to 

the facts sand circumstances of the 1988 campaign. 

18. Professor Neustadt’s Advisory Committee met in advance ofthe debates and 

carefully applied the candidate selection criteria to the facts and circumstances of the 1988 

campaign. The Advisory Committee unanimously concluded that no non-major party 

candidate satisfied the criteria and, accordingly, the Advisory Committee recommended to 

the CPD Board that no non-major party candidate be extended an invitation to participate 

in the CPD’s 1988 debates. The CPD Board of Directors, after carefully considering the 

Advisory Committee’s recommendation, the criteria and the facts and circumstances of the 

1988 campaign, voted unanimously to accept the Advisory Committee’s recommendation. 

19. Although the Bush and Dukakis campaigns reached an agreement that 

addressed certain production aspects of the 1988 debates, that agreement in no sense 

impaired the voter education value of those debates, in which a number of prominent 

journalists participated, including Jim Lehrer, Peter Jennings, Tom Brokaw and Bernard 

Shaw. 

1992: The CPD’s Debates Include Three Candidates 

20. On or about January 16,1992, the CPD Board requested that the Advisory 

Committee, again chaired by Professor Neustadt, assist the CPD in promulgating 

nonpartisan candidate selection criteria in connection with the 1992 election. Pursuant to 

the Advisory Committee’s recommendation, the CPD Board adopted substantially the same 

selection criteria used in 1988, with minor technical changes. 

21. The 1992 Advisory Committee, consisting of Professor Neustadt; Professor 

Diana Carlin of the University of Kansas; Dorothy Ridings, Publisher and President of the 

Bradenton Herald and former President of the League of Women Voters; Kenneth 
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Thompson, Director of the Miller Center, University of Virginia; and Eddie Williams, 

President, Joint Center for Political and Economic Studies, met on September 9, 1992 to 

apply the candidate selection criteria to the 100-plus declared presidential candidates 

seeking election in 1992. At that time. it was the unanimous conclusion of the 1992 

Advisory Committee that no non-major party candidate then seeking election had a 

realistic chance in 1992 of becoming the next President of ;he United States. Ross Perot, 

who had withdrawn from the race in July 1992, was not a candidate for President at the 

time of this determination. 

22. On October 5, 1992, the Advisory Committee reconvened at the request of 

the CPD Board to update its application of the 1992 criteria to include subsequent 

developments, including Ross Perot's October 1, 1992 reentry into the campaign. The 

Advisory Committee concluded that Mr. Perot satisfied the selection criteria, and based on 

that recommendation, the CPD Board extended invitations to Mr. Perot and his m i n g  

mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it 

became clear that the debate schedule -- four debates in eight days -- would prevent any 

meaningful reapplication of the selection criteria, the CPD extended its original 

recommendation that the PerotBtockdale campaign participate in two debates to all four 

debates. & October 6 and 7, 1992 letters (attached at Tab A). Thereafter, the CPD 

produced three presidential debates involving President Bush, Governor Clinton, and 

Mr. Perot, and one vice presidential debate between Vice President Quayle, Senator Gore, 

and Admiral Stockdale. 

23. When the Advisory Committee applied the 1992 criteria to Mr. Perot, it 

faced the unprecedented situation in which a candidate, whose standing in the polls had 
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been approximately 40%, had withdrawn from the race, but then rejoined the campaign 

shortly before the debates. with unlimited funds to spend on television campaigning. The 

Advisory Committee found that it was unable to predict the consequences of that 

combination, but agreed that Mr. Perot had a chance of election if he did well enough that 

no candidate received a majority of electoral votes and the election was determined by the 

United States House of Representatives. Although the Advisory Committee viewed 

Mr. Perot's prospect of election as unlikely, it concluded that the possibility was not 

unrealistic, and that Mr. Perot therefore met the CPD's 1992 criteria for debate 

participation. September 17, 1996 letter (attached at Tab B). 

24. The Complainants in MUR 4987 suggest that, at the time the CPD decided to 

include Ross Perot in its 1992 debates, Mr. Perot's support was at 7% in national polls. In 

fact, some polls available at the time the CPD made its decision showed Mr. Perot's 

support at as high as 17-20%. In any event, before his abrupt withdrawal from the 

campaign, Mr. Perot's public support had been almost 40%. 

1996: The CPD's Criteria are Upheld as Oibiective and NonDarbisan 

25. After evaluation of the prior debates and careful consideration of how best to 

achieve its educational mission, on September 19, 1995, the CPD Board adopted the same 

selection criteria, with minor changes, for use in the 1996 debates, and appointed a 1996 

Advisory Committee consisting of the same members as the 1992 committee. 

26. On September 16, 1996, the Advisory Committee met to apply the candidate 

selection criteria to the more than 130 declared non-major party presidential candidates 

seeking election in 1996. Although the 1996 candidate selection criteria did not expressly 

require it to do so, the 1996 Advisory Committee independently applied the criteria to the 

Democratic and Republican party nominees. In light of its findings, the Advisory 

232791 VI 10 



Committee recommended to the CPD‘s Board that only President Clinton and Senator Dole 

be invited to participate in the CPD’s 1996 presidential debate, and that only Vice President 

Gore and Congressman Kemp be invited to participate in the CPDs 1996 vice presidential 

debate. The CPD Board unanimously accepted the 1996 Advisory Committee’s 

recommendation. 

27. In a letter from Professor Neustadt, the Advisory Committee explained that 

after careful consideration of the circumstances in the 1996 campaign, it found that neither 

Mr. Perot nor any other non-major party candidate had a realistic chance of being elected 

president that year. With respect to Mr. Perot, the Advisory Comii tee  emphasized that 

the circumstances o f  the 1996 campaign differed from the unprecedented circumstances of 

1992, and that Mr. Perot’s funding was limited by his acceptance of a federal subsidy. See 

September 17, 1996 letter, Tab B. 

28. Just prior to the CPD’s 1996 debates, Perot ’96, Ross Perot’s campaign 

committee, and the Natural Law Party (the “NLP”) filed separate administrative complaints 

with the Federal Election Commission (the “FEC”) alleging, among other things, that the 

CPD was in violation of the FEC’s debate regulations because it provided an “automatic” 

invitation to its debates to the major party nominees and because it employed impermissibly 

“subjective” candidate selection criteria. Perot ‘96 and the NLP then filed lawsuits against 

the CPD and the FEC in federal court seeking to halt the scheduled debates. After expedited 

briefing, the District Court dismissed the suits. See Hanelin v. Federal Election 

Commission, 1996 WL 566762 (D.D.C. Oct. 1,1996) (NO. CIV. A. 96-2132, CIV. A. 96- 

2196) (attached at Tab C). The U.S. Court of Appeals for the D.C. Circuit upheld the lower 
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court’s decision, see Perot v. Federal Election Commission, 97 F.3d 553 (D.C. Cir. 1996) 

(attached at Tab D), and the Supreme Court declined to hear the matter. 

29. Subsequently, in 1998, the FEC found that there was no reason to believe that 

the CPD had violated any of the Commission’s regulations, and the administrative complaints 

were dismissed. In brief, the FEC agreed that the requirement that decisions be made based on 

“objective criteria” did not mean the criteria must be capable of mechanical application. 

Rather, it was sufficient that the CPD’s criteria “reduce a debate sponsor’s use of its own 

personal opinions in selecting candidates,” and are not “arranged in some manner as to 

guarantee a preordained result.” 

1998) (attached at Tab E). As to the contention that the criteria prohibited “automatic” 

invitations to the nominees, the FEC, again agreeing with the CPD, explained that the 

regulations do not prohibit such invitations; rather they require that other criteria exist to 

identify candidates other than the major party nominees who qualify for invitation. The CPD’s 

criteria satisfied this requirement. 

Statement of Reasons, MURs 445 1 and 4473 (April 6, 

30. In October 1996, following the dismissal of the lawsuits, the CPD sponsored 

two presidential debates between President Clinton and Senator Dole and one Vice-presidential 

debate between their running mates. 

2000: The CPD Adopts More Streamlined Criteria 

3 1. After each election cycle, the CPD has examined a wide-range of issues 

relating to the debates. These reviews have considered format, timing and other issues, 

including the candidate selection process. The review the CPD conducts after each election 

is part of the CPD’s ongoing effort to enhance the contribution the debates make to the 

process by which Americans select their next President. After very careful study and 

deliberation, the CPD adopted more streamlined criteria in January 2000 for use in the 2000 
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general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria 

for 2000 General Election Debate Participation (the “2000 Criteria”) are ( 1 )  constitutional 

eligibility; (2) appearance on a sufficient number of state ballots to achieve an Electoral 

College majority; and (3) a level of support of at least fifteen percent of the national 

electorate as determined by five selected national public opinion polling organizations, 

using the average of those organizations’ most recent publicly-reported results at the time of 

the determination. See 2000 Criteria (attached at Tab F). As I understand the Reform 

Party’s complaint. it takes issue with only the third criterion. 

32. The CPD believes that the approach to candidate selection it has adopted for 

2000 will enhance the debates and the process by which we select our President. The 

approach is faithful to the long-stated goal of the CPD’s debates -- to allow the electorate to 

cast their ballots after having had an opportunity to sharpen their views of the leading 

candidates. The approach also has the virtue of clarity and predictability. The CPD also 

hopes and expects that the criteria will further enhance the public’s confidence in the debate 

process. 

33. The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan) 

purpose. They were not adopted with the intent to keep any party or candidate from 

participating in the CPD‘s debates or to bring about a preordained result. Rather, the 2000 

Criteria were adopted to &her the legitimate voter education purposes for which the CPD 

sponsors debates. 

34. The CPD’s selection of fifteen percent as the requisite level of support was 

preceded by careful study and reflects a number of considerations. It was the CPD’s 

considered judgment that the fifteen percent threshold bcst balanced the goal of being 
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sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with 

only very modest levels of public support, thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would refuse to participate. 

35. Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of 

the results of presidential elections over the modern era and concluded that a level of 

fifteen percent support of the national electorate is achievable by a significant third party or 

independent candidate. Furthermore, fifteen percent was the figure used in the League of 

Women Voters' 1980 selection criteria, which resulted in the inclusion of independent 

candidate John Anderson in one of the League's debates. In making this determination, the 

CPD considered, in particular, the popular support achieved by George Wallace in 1968 

(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls from 

September 1968); by John Anderson in 1980 (Mr. Anderson's support in various polls 

reached fifteen percent when the League of Women Voters invited him to participate in one 

of its debates); and by Ross Perot in 1992 (Mr. Perot's standing in 1992 polls at one time 

was close to 40% and exceeded that of the major party candidates, and he ultimately 

received 18.7% of the popular vote). 

36. The CPD considered, but rejected, the possibility of using public funding of 

general election campaigns, rather than polling data, as a criterion for debate participation. 

That criterion is itself both potentially overinclusive and underinclusive. Eligibility for 

general election funding is determined based on performance in the prior presidential 

general election. The CPD realized that such an approach would be underinclusive to the 

extent that it would automatically preclude participation by a prominent newcomer (such as 
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Ross Perot in 1992), but also would be overinclusive to the extent it would mandate an 

invitation to the nominee of a party that performed well in a prior elcction, but who did not 

enjoy significant national public support in the current election. In addition, while the 

United States Congress determined that five percent was a sufficient level of support for 

purposes of determining eligibility for federal fimding as a “minor” party (at a level that is 

substantially lower than that received by the “major” parties), as noted, a debate host 

hoping to present the public with a debate among the leading candidates (none ofwhom are 

required to debate) must necessarily take into account a different set of considerations. 

Moreover, unlike the CPD’s fifteen percent standard, the standard of qualification for 

federal funding in the general election has a preordained result: it automatically includes 

the Reform Party candidate but necessarily precludes participation by any other third party 

candidate. 

37. The CPD has retained Frank Newport, the Editor-in-Chief of the Gallup Poll, 

as a consultant to advise the CPD in connection with the implementation of the 2000 

Criteria. Mr. Newport is a well-respected expert in the areas of polling methodology and 

statistics. 

38. I understand that the complainants challenge the CPD’s 2000 Criteria on the 

grounds that they are impermissibly subjective in that they are designed to exclude Patrick 

Buchanan from participating in the CPD’s 2000 debates, and to limit the debate 

participants to the nominees of the Democratic and Republican parties. Those claims are 

false. The CPD adopted the 2000 Criteria for the sole purpose of furthering its educational 

mission. On their face, the criteria are pre-established and objective within the meaning of 

the FEC’s debate regulations. The CPD. as a non-profit, nonpartisan debate sponsor, is 
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entitled to select its own objective criteria and nothing about its decision to use the 2000 

Criteria, including its fifteen percent standard, is contrary to the guidelines the FEC has 

provided to debate sponsors. In fact, before the CPD announced the 2000 Criteria, 

Mr. Buchanan himself identified fifteen percent as a reasonable level of support for debiite 

inclusion. 

Tab G). 

Transcript of NBC News’ October 31, 1999 “Meet the Press” (attached at 

39. I am aware that the complainants cite statements attributed to George 

Stephanopolous, former advisor to President Clinton, that the Democratic and Republican 

party nominees in 1996 each wanted to exclude Mr. Perot from the CPD’s 1996 debates. 

- See Complaint at 18. I do not know if this is true, but it most certainly is true that the 

major party nominees had no input into the CPD’s candidate selection decision in 1996. In 

1988, 1992 and 1996, the CPD’s decisions regarding which candidates to invite to its 

debates were made by the CPD’s Board’s unanimous adoption of the recommendations of 

independent Advisory Committees charged with the task of applying the CPD’s pre- 

established, objective criteria. At no time did any campaign or the representative of any 

campaign have a role in the Advisory Committees’ or the CPD Board’s decision-making 

process. 

40. Currently, the CPD is well along in its preparations for the production of the 

2000 debates. On January 6,2000, the CPD announced the foilowing schedule for its 2000 

debates: 

First presidential debate: Tuesday, October 3, University of Massachusetts, 
Boston, MA 

e Vice presidential debate: Thursday, October 5, Centre College, Danville, KY 
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e Third presidential debate: Tuesday, October 17, Washington University in St. 
Louis, MO 

41. In addition to sponsorship of the 1988, 1992, 1996 debates and its planned 

sponsorship of the 2000 debates, the CPD has engaged in a number of other related voter 

education activities, each intended in a nonpartisan manner to enhance the educational 

value of the debates themselves. In 1988, the CPD, in conjunction with the Library of 

Congress and the Smithsonian Institution, prepared illustrated brochures on the history and 

role of political debates. In 1990, the CPD sponsored a symposium on debate format 

attended by academic experts, journalists, political scientists and public policy observers. 

Also in 1990, the CPD produced a videotape and brochure giving guidance to schools and 

civic groups on how to sponsor debates. In 1992, the CPD produced a viewers' guide to 

debates in cooperation with the Speech Communication Association. In connection with 

the 1996 Debates, the CPD sponsored Debatewatch '96, in which vqer 130 organizations 

(including numerous cities and town, high schools, presidential libraries, civic associations, 

universities and chambers of commerce) participated by hosting fonuns in which citizens 

viewed the debates together and had the opportunity to discuss the debates aftelwards with 

other viewers and listeners. In connection with the 2000 election, the CPD is planning to 
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increase the numerous voter education opportunities available on or through i&s website, 

and to produce a two-hour PBS special, "Debating our Destiny," in conjunction with 

McNeiULehrer Productions. 

42. I know of no other debate sponsor that plans to host televised presidential 

debates in 2000. If the CPD is prevented from acting as a debate sponsor, debates 

including the major party candidates may not take place this year. If that were the case, in 

addition to the immeasurable injury to the American public and the electoral process, the 

time, energy and effort of an enormous number of people would have been expended for 

naught. Among those who would be injured are the CPD's many contributors, Debate 

Watch hosts and participants, and the communities hosting the debates themselves (the 

University of Massachusetts and Boston; Centre College and Danville, Kentucky; Wake 

Forest University and Winston-Salem, North Carolina; and Washington University and St. 

Louis). 

43. I declare under penalty of perjury that the foregoing is true and correct. 

Executed th is 1 Y day of May, 2000. 

232791 VI 18 

._ ~- 



P 



t 
? 

i .. 



:i 
3% , $2 



:i- 
.:z, 
t _i  ... 

. .  



f7,19% 



w e  N. williplnrs 



Not Reported in FSupp. 
(Cite as: 1996 WL 566762 (D.D.C.)) 

Dr. John  HAGELIN, Dr. Mike Tompkins, 
and the Natural Law Party, Plaintiffs, 

FEDERAL ELECTION COMMISSION, 
and Commission On Presidential Debates, 

Defendants. 
Ross PEROT, Pat Choate, and Perot ’96, 

Inc., Plaintiffs, 

FEDERAL ELECTION COMMISSION, 
and Commission On Presidential Debates. 

Defendants. 

Civ. A. Nos. 96-2132.96-2196. 

V. 

V. 

c 
Page 1 

United States Eistrict Court, District of 
Columbia. 
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Lewis M. Loss, William H. Briggs, Jr., Stacey 
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Washington, D.C., for Defendant Commission 
on Presidential Debates. 

PROCEEDINGS 

THOMAS H. HOGAN, District Judge. 

*l THE COURT The Court is going to 
dictate a bench opinion at this time- or 
announce a bench opinion; it’s not dictating; 
it’s spontaneous, as opposed to written out- 
because of the, as I mentioned earlier, the 
exigencies of the case and the need for the 

public and the candidates and the parties 
before the Court, the agencies, and the Debate 
Commission to have a ruling by this Comt in 
light of the oncoming debates this Sunday. 
I’m going to try to make a brief review of the 
status of the case and the issues pending 
before the Court and then make a ruling on 
the request for preliminary injunction and the 
motions tkat have been filed. 

All right. First, the Court wants to recognize 
and thank counsel for their hard work in an 
expedited fashion in this serious matter, the 
counsel: Mr. Lanhm, Mr. Raskin, Mr. 
Sargentich, and Mr. Steinberg assisting them 
and their other assistants; for the Natural 
Law Party, Mr. Newmark and Mr. Vogel as 
well; on the defense side, Mr. Loss and Mr. 
Briggs, Ms. McGraw, and others for the 
Commission on Residential Debates; and for 
the Federal Election Commission, Mr. 
Hershkowitz and his assistants. 

The Court ha6 set a very tight time frame in 
this matter, and although it’s on the public 
record, it may not be generally known, there 
were multiple motions to intervene by various 
pro se litigants that the Court denied and 
motions by the Green Party and by Mr. Nader 
and by the Rainbow Coalition, Mr. Jackson, to 
either file an amicus brief or, in Mr. Nader’s 
case, to intervene. That was denied, but I 
allowed them both to file amicus briefs, briefs 
to assist the Court that I’ve considered as well 
on these issues. 

The f m t  case was Dr. John Hagelin and 
others, the Natural Law Party, v e m s  the 
Federal Election Commission, was filed here 
on September 6 and had--I’m sorry, they bad. 
filed, I believe, an administrative complaint 
on September 6 to the Federal Ekction 
Commission, and on September 13 of this 
year, they filed this litigation. 

On September 20, the Perot plaintiffs filed an 
administrative complaint with the 
Commission. On September 23, they then 
filed this litigation. I consolidated these two 
cases for the purpose of argument and so that 
we combined them on today’s hearing 
schedule. 
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The parties, since this is October 1, literally 
in one week have briefed fully the issues in 
this case, have had oppositions filed and reply 
briefs received as late as last evening that the 
Court and the parties worked on. 

What the Court intends to do is, as it said, 
dictate its opinion in this matter at this time. 
It hopes that the time frame will be such it 
will be able to issue a fuller analysis and a 
written opinion in a few days, but because, as 
I’ve said, of the need for a decision, in fairness 
to the parties, I’ll issue this bench opinion. It 
will rule upon the preliminaq injunction and 
the motions that are pending to dismiss. 

I will announce my ruling and then give the 
rationale, that is, the findings of fact and 
conclusions af law under the preliminary 
injunction standards under rule 55 and then 
the rulings on the motions to dismiss as well, 
and follow that by an entry of an order on the 
docket for appellate purposes as may be 
necessary. 

‘2 The preliminary injunction requested in 
both cases, for instance, in the Perot case, Mr. 
Lanham-I didn’t recognize Mr. Lanham-in 
the Perot case, the remedies sought in their 
brief indicates that the plaintiffs recognize the 
Court should not unnecessarily intrude in the 
election process and it does not have authority 
to order the debates occur, select the 
participants in those debates, but argues it 
does have jurisdiction to guide the decision- 
making process of the CPD, that is, the 
Commission on Presidential Debates, to 
ensure it conforms to legal requirements and 
suggests that the Court review the criteria, 
inform defendants of the criteria it considers 
objectives, and lists three criteria that are 
objective, and that the Court allow that the 
plaintitrs, Mr. Perot and Mr. Choate, who 
meet those objectives, the objective criteria 
the plaintiff lists as objective, and order that 
the CPD allow them then to participate in the 
debates and that at least I should ident* the 
criteria that they have set forth as the only 
pre-established objective criteria and enjoin 
the Commission on Presidential Debates from 
applying any debate selection criteria other 
than those pre-established objective criteria as 
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set forth by the plaintiff that should be used. 

In the alternative, they ask the Court to 
declare the debate regulations of the FEC to 
be ultra vires and unconstitutional and enjoin 
any further CPD or corporste spending on 
these debates. 

Likewise, the Natural Law Party and Dr. 
Hagelin and Dr. Tompkins pray that the 
Court issue a temporary restrtiining order or  
preliminary injunction enjoining the CPD 
from using unlawful subjective selection 
criteria in requiring it to establish its pre- 
established subjective criteria or, in the 
alternative, ordering the FEC to make an 
immediate decision on the violations and 
authorizing it to take expedited action against 
the violations. 

This case presents a rather unique issue for 
this Court that has not been directly decided 
before in this circuit and perhaps in any 
circuit as to the granting of a preliminary 
injunction that either would order, in essence, 
the attendance of certain individuals at the 
debates or stop the debates based upon the 
plaintiffs’ assertions that the criteria, at least 
under the regulatory argument, that the 
criteria used were inappropriate, being 
subjective, and therefore the debates cannot go 
forward until appropriate criteria are drafted 
and established, and secondary to that, that 
the Court should indicate which criteria are 
appropriate so that debates could go forward 
with the individuals who may then fall wder 
the criteria. 

The arguments have consioted of, as I’ve said, 
not only the briefs and the additional 
materials and exhibits filed and affidavits, but 
also the presentations this morning by counsel 
that the Court has considered. 

The Court is going to make the following 
ruling at this time on the preliminary 
injunction request following the factors that I 
must use in any preliminary injunction case in 
this circuit under Washington Metropolitan 
Area Transit Authority v. Holiday Tours, 559 
F.2d 841, 843, a 1977 circuit case. The factors 
are the likelihood of success on the merits; 

Copr. West 1998 No Claim to Orig. US. Govt. Works 



Not Reported in FSupp. 
(Cite as: 1996 WL 566762, '2 (D.D.C.)) 

whether without this relief the movants have 
shown they'll suffer irreparable injury; the 
balance of the equities or harm to other 
parties, as they say; and finally, wherein lies 
the public interest. 

*3 Applying those factors, the Court is going 
to deny the motion for preliminary injunction 
in both cases, the case of Mr. Hagelin and the 
Natural Law Party and the case of Mr. Perot 
and the Perot Party--Reform Party at this 
time. As I have said, this bench opinion will 
be the findings of fact and conclusions of law 
giving the rationale for this decision. 

W i l e  recognizing that the debate medium 
through the TV and the exposure is not only 
important but probabIy vital and essential in 
today's world of electronic communication, 
vastly different than referred to earlier in the 
Lincoln-Douglas debates, where it was a room 
perhaps of this size that the debates occurred 
in or outdoors with a group of people, today to 
really meaningfully communicate, it is, I 
would believe most will agree, essential that 
the candidates have access to TV. 

Unfortunately, more people watch the TV and 
get their impressions, make their decisions 
perhaps from the TV exposure than they do 
from the print media in today's world. 
Perhaps someday we'll be doing virtual 
debates over the Internet, where this won't be 
the same problem, but right now we're faced 
with these issues of the participation of Mr. 
Perot and his party and his vice presidential 
candidate, Mr. Choate, and the Natural Law 
Party, Dr. Hagelin and his vice presidential 
candidate, Dr. Tompkins, to participate in the 
debates scheduled for October 6, this Sunday 
evening. 

While recognizing the important interest and 
need, as I've said, for communication through 
the TV medium and access to the TV by the 
third-party candidates to establish their 
credibility with the electorate, it's apparent to 
the Court, after review of the authorities and 
the case law and the statutory framework of 
the Federal Election Commission, that the 
likelihood of success on the merits, whether 
I'm treating the statutory/regulatory claims of 
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the Natural Law Party or, we use the 
terminology Perot Party to incorporate the 
various Perot plaintiffs, as to their statutory/ 
regulatory claims, that there is substantial 
barriers to the likelihood of success on the 
merits that the plaintiffs have simply not 
overcome that I had to be convinced they could 
before I could grant a motion for preliminary 
injunction. 

The Court recognizes the frustration and 
perhaps this, I think, admitted by the 
defendants perhaps unfairness in the process 
that does not allow all those who consider 
themselves legitimate candidates for our most 
important office in the country to fully 
participate, but I believe the complaint should 
be with Congress and the statutory framework 
established for the FEC to operate and that 
this carefully crafted statute and Lhe 
regulations promulgated by the FEC under 
their authority and expertise are not easily 
challenged. 

The first issue to look at under the statutory 
claims of the Natural Law Party and the Perot 
plaintiffs is the jurisdictional problem, where 
Congress set forth very precise procedures 
and, afbr case decisions, amended the statute 
to reflect a more timely review of certain 
areas that could be raised or questions that 
could be raised as the elections approached. 

'4 Congress obviously knew the problems- 
they are politicians who face election every 
two years in the House and every six in the 
Senate--that could occur if the election process, 
electoral process was interfered with by the 
courts willy-nilly and therefore prescribed the 
election laws as it has under the Federal 
Election Commission Act. 

They easily could have, because they 
responded to certain case decisions, the Cort v. 
Ash case for one, amen.ded the statute to 
create exceptions for procedures for cases like 
this one and could have certainly said in 
extraordinary circumstances the courts may 
intervene and grant injunctions, etc., but they 
did not, even though they have considered 
issues, obviously, of timing and concern to 
have the pzrties heard and grant a relief prior 
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to elections mooting out the issues they’ve 
raised. 
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Congress created the FEC to hear issues such 
as this--I’m talking now on the statutory/ 
regulatory claims--such as these issues and set 
up a procedure forth for them to do that. This 
Court has ruled, as other courts have ruled, 
the FEC is bound by those procedures and 
must follow those. 

In this case, complaints have been filed with 
the FEC that the criteria used were not in 
accordance with their regulation and that 
violated the statute and that they should be 
granted some relief. There’s no indication 
that the FEC is not doing other than they’re 
prescribed to do by statute, that is, 
investigating the compiaints, and will in due 
course rule upon them, and the plaintiffs, if 
dissatisfied, can eventually come to court. 

That brings ‘ihe case to the Court then to look 
at the futility issue, should that overcome this 
grant of exclusive jurisdiction to the FEC, and 
that was amended. The statute now, instead 
of reading primary, reads exclusive primary 
jurisdiction for the FEC. 

The defendants have argued, the FEC, there 
is basically no case in which the Court could 
grant relief, that the exclusive and sole 
jurisdiction always lies with the FEC, and no 
matter what the circumstance could be, the 
Court could not intercede. 

As argued to this Court by Mr. Newmark, 
who referred to the Rafeedie case with Justice- 
-Judge then, I believe, now Justice Ginsburg, 
and tried to analyze the difference in the 
exhaustion requirements and original 
jurisdiction or subject matter jurisdiction and 
came up with a, there’s something Merent  
between that and the classic jurisdiction 
requirements, such as diversity, etc., that has 
some appeal to the Court in its analysis, and I 
believe that the Court may be able in certain 
extraordinary circumstarnces to hear a cam if 
the pursuit of the FEC remedy would be futile. 

However, in this case, I do not see the 
plaint is  are 60 different from other cases, 

such as the Carter-Mondale Re-election 
Committee v. FEC, 642 F.2d 538, a 1980 
DCCircuit case. There the plaintiffs were 
making claims that were even perheps more 
urgent than here involving the approaching 
presidential election by the one group of the 
presidential candidates essentially 
complaining about the other presidential 
candidates accepting illegal funds, etc., and 
were found not to have met the futility 
exception, and that involved the two 
presidential candidates with the election close 
upon them, and therefore, the Carter-Mondale 
people could get relief even though they 
may have had a legitimate complaint. 

*5 In this case, we have the situation of Mr. 
Perot and his party and the Natural Law 
Party and Dr. Hagelin complaining they 
cannot get relief in time and the debate is 
close upon them. It’s not the final presidential 
election they’re challenging in November, but 
a preliminary step which the Court has 
recognized is important but does not seem it 
overcomes the Carter-Mondale rule that was 
established in t h i s  circuit as to have met a 
futility exception, even if‘ one should exist, but 
I beiieve the language of the cam law referred 
to, NCPAC and others, does recogniie there 
may be a hurdle over which the plaintif& 
could leap in the appropriate case, but I do not 
find it exists here. AE to their likelihood of 
success on the merits, it does not seem that 
the plaintiffs have a situation that would meet 
that exception. 

Also, ae to the remedy that may be available, 
I’ve referred to the relief sought by the 
plaintiffs in their motions that would have the 
Court order either criteria be accepted by the 
Presidential Debate Commission that I wodd 
say is the appropriate criteria, not the agency, 
the FEC, who is assigned this responsibility 
by Congress, and that I would rule that that 
criteria was met by the plainti& and 
essentially order they must attend then any 
debate that is then held, or I would rule 
eventually, I mppse,  on the other hand there 
can be no debates until they redo the cribria, 
which obviously could not happen in this 
presi6ential election cycle. 
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Weighing that against the plaintiffs not being 
able to partake in the debate or the remedy 
they may still pursue in their complaints to 
the FEC and may have a right to come back to 
this Court later on in the process that is 
provided by the Federal Election Commission 
Act, under 437g(aX8), the Federal Election 
Commission lawyer asserted they would not 
be mooted out if they came back to court. 
what they would have lost if the FEC doesn’t 
agree with them and they have to come to 
court is the opportunity to debate, but they 
still may be able to cure any defects in the 
criteria they allege the Debate Commission 
has used so that the next cycle would not have 
these defects and thereby have some relief, 
although not total relief. 

But weighing the interference of the Court- 
and I’m going not only to likelihood of success 
on the merits and irreparable injwj, but 
balancing the equities and the public interest- 
thc harm that could occur by the Court’s 
interference in this process and the reaching 
that the Court must make to grant the 
preliminary injunction that it would have the 
right to set the criteria or choose which 
criteria already out there are appropriate and 
disallow other criteria, ovemding the FEC’s 
opportunity to do that as the agency assigned 
to do that by Congress, and considering the 
plaintiffs can still pursue this complaint later 
in court, albeit without partaking in the 
debates, and the harm to the public interest 
and having the debates go forward as 
presently set and not interfering with those, 
the Court comes down against the plaintiffs on 
that issue. 

*6 So that the Court is convinced, applying 
all the factors and even considering in some 
sense the irreparable injury to the plaintiffs 
by not being able to participate in the debates, 
but not overall irreparable injury, since I 
believe they can still go forward with their 
complaints and eventually come to court if 
they’re not given appropriate relief, and 
recognizing that the third- party candidates 
who are not accepted for the debates have a 
stigma attached to them that they have been 
determined to be, I think the language given 
was losers already, that they lack the 
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exposure and they will not be able to test their 
ideas in the crucible of a debate in front of the 
public, or, as urged by plaintiffs’ counsel, they 
will not be ahle to take the job interview for 
the American public, and that they could lose 
as we!! the opportunity to earn additional 
federal funding by the level of votes that they 
can get if they are successful in running and 
collecting a certain percentage of the votes 
and that will hurt their opportunity to do that, 
I’ve considered all those factors and the 
irreparable injury, and weighing the chances 
of success, likelihood of success, and the harm 
to others and the public interest, and because 
of the statutory structure that I believe exists 
under the case law and its interpretation 
almost unanimously by all courts that this 
hurdle is great indeed, and following the 
scheme as put together by Cong-ress, I do not 
believe the plaintiffs have shown a likelihood 
of success on the merits on their claims, and 
despite the fact they will suffer some injury, I 
do not believe it overcomes their, a lack of 
ability to succeed in this case. 

The Court also had claims submitted to it on 
the injunction-then I’ll get to the merits side 
in a minute on the motions-constitutional 
claims in the Perot suit only. Again, there 
was an objection to jurisdiction and claims 
against the FEC and CPD as to their 
constitutional issues. 

Again, applying the Holiday Tours factors, 
I’m going to find that there’s no likelihood of 
success on the merits again on the 
constitutional claims. Simply put for the 
purpose of this bench opinion, the claims 
against the Commission on Presidential 
Debates, the constitutional claims, I believe, 
cannot succeed, because the plaintiff has not 
shown that the CPD is a state actor. 

An example of that is San Francisco v. USOC, 
United States Olympic Committee, and again 
it was found not to be B state actor despite it 
was under federal charter, got help from the 
government for fund raising, and certainly 
was in the area ofpublic interest. 

Here, where plaintiff has no right to 
participate in the debate, he’s agreed to that 
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under Johnson v. FCC out of this circuit, 829 
F2d, at 163 to 164, an ’87 D.C. Circuit case, 
therefore, there is no constitutional issue I 
believe the plaintiff can recover on in the 
Perot litigation. 

The p l a in t i  had argued and analyzed the 
issues in the context of an analogy to political 
conventions or voter access or  to the ballot, 
but we do not have that here with the decision 
of law in this circuit as to the there is no right 
to participate in this debate in any event and 
that at least at this time, there is not 
suflicient evidence to show that the CPD is 
really a state actor in any fashion. 

*7 Even going further to the merits of the 
constitutional claims, there’s an argument 
that the equal protection clause of the 14th 
Amendment was violated by the CPD, and I 
do not see that available to the plaintiff in the 
context in which he’s raised it. The same with 
the that a debate is not a public forum, where 
the plaintiffs First Amendment rights are 
being violated in any fashion. 

And finally, he argued that his due process 
rights were violated because- under the Fif&h 
Amendment, as in Guldberg v. Kelly, but 
where there’s no right to debate under 
Johnson, there’s no right to a hearing, notice, 
etc., 60 I do not see that applying. 

The plaintiffs argued an issue it had raised in 
its reply brief heavily before the Court today, 
and that is the FEC regulation at 11 C.F.R. 
110.13 is ultra vires and unconstitutional 
interpretation of the FECA authority, because 
it permits corporate expenditures in violation 
of the FECA prohibitions. 

The Court does not again find a likelihood of 
success on the merits of that claim. The FEC 
regulation has issued, they said, pursuant to 
the reference I made during argument to 2 
U.S.C., Section 431(9xBXii), which exempts 
from the definition of expenditures such 
nonpartisan activity designed to encourage 
individuals to vote, and then it goes on or to 
register to vote, so it included both the 
registration, but it also includes individuals to 
vote in general, that is, encourage them to go 
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to the polls. 

Obviously, the FEC in its expertise and using 
a Chevron analysis and deferring to their 
interpretation, it seems to me that their 
publication of regulations pursuant to the 
statute allowing expenditures to be exempted 
for nonpartisan activity, it seems it’s not 
illogical to say that that appears to fit the 
statutory authority given to the FEC, and 
accepting their expertise, 1 do not see at this 
point a basis to declare -ultra vires and 
unconstitutional that they have allowed under 
regulations private organizations to establish 
themselves for purposes of holding 
nonpartisan debates supported by corporate 
contributions. 

Finally, the plaintiffs, the Perot plaintiffs 
claim the FEC has unconstitutionally 
delegated authority to the Debate Commission 
and that such delegation is unconstitutionally 
vague was raised. I had a hard time getting a 
handle on that. I think that I don’t see any 
statutory authority delegated to the 
commission, and I think the claim is not that 
it was va~ue ,  but that they had precise 
criteria, they said, that the Debate 
Commission must establish, whatever p u p  is 
set up to try to put on the debates that have to 
have this subjective criteria, and they’re 
complaining their criteria accepted or  used by 
the Debate Commission was inappropriate and 
not in accordance with the FEC rule. I don’t 
see how that meets the unconstitutionally 
vague stsndard. 

So again, I do not see a likelihood of success 
on the merits on the constitutional issues as 
raised by the Perot plaintiffs. 

*8 And finally, again, the irreparable injury, 
certainly I share the concern6 the parties have 
set forth and, as I’ve already articulated, that 
the Court has on this process, and perhaps in 
the future there will be a diaerent process or 
the Presidentid Debate Commission will be 
organized differently, with different 
qualifications in their criteria in the future, 
but that’s not what I have before me now. 

Certainly the previous COUrtS  that have 
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considered interfering with debates or ongoing 
presidential elections have found substantial 
public injury if the debates are prevented from 
going forward or the elections are interfered 
with, and I believe that is the appropriate 
standard for the Court to consider. 
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And ultimately, there’s a problem of 
redressibility, as I’ve referred to earlier, which 
is one of the factors to consider under the 
likelihood of success. As I mentioned, I do not 
tnink-and I--despite the parties’ pleadings 
that I read in their motions, that the Court 
would be empowered to order Mr. Hagelin and 
Mr. Perot and their vice presidential 
candidates to participate in the debates, to 
require they be admitted and require that the 
two presidential candidates now in the debates 
continue their participation. I think everyone 
agrees that that would be beyond the Court’s 
authority. 

I think it’s beyond the Court’s authority to 
order CPD to use only certain of its criteria 
and I make the selection of which witeria. 
That does not go through any regulatory 
agency. That‘s one judge putting his 
imprimatur on certain criteria he believes is 
appropriate as urged by the parties, and those 
criteria, the ones that get them in the debate 
may not get others in the debate, and I begin 
to believe that that is nat appropriate judicial 
ruie making. 

So that there’s EO guarantee that whatever 
the Court did today, if I found for the 
plaintiffs, the debates would take place under 
any of those circumstances. It’s more likely 
that the best the C o d  would do if it found 
grounds to do so would be to order the CPD 
and the FEC to go forward with the 
complaints on an expedited basis and to see 
what came out of that. In the meantime, I 
expect that that would sabotage the debates 
themselves, so no one would really succeed. 

Finally, before-so I’m denying the motions 
for preliminary injunction for those. reasons 
under rule 65. I‘ve consolidated these 
hearings, as I’ve said, under the rules, and 
there have been motions to dismiss filed by 
both defendants as to  both cases. I’m going to 

treat those motions to dismiss as motions for 
summary judgment, because there have been 
f idav i t s  filed and supplementary exhibits 
given to the Court taking it out of the motion 
to dismiss category and putting it under 
motion for summary judgment. 

Under Ceiotex v. Catrett, 477 US. 317, at 
322: an ‘86 case that came from this circuit, 
the Supreme Court ruled summary  judgment 
is appropriate against a party who fails to 
make a showing sufficient to establish the 
existence of an element essential to the 
party’s case and on which the party will bear 
the burden of proof. 

*9 I have gone back through these materials 
again in the context of the motions for 
summary judgment-I’m treating the motion 
to dismiss, as I’ve said, as summary judgment- 
-to see whether or not there’s any contested 
material issues of fact the parties have argued 
to the Court. In fact, there are none, that it is 
strictly a legal issue for the Court to consider 
this regulation under the statutory authority 
granted the FEC that they’re questioning and 
the constitutional issues as raised by Mr. 
Perot. 

Under the analysis I’ve given for the 
preliminary injunction, the Court is going to 
find that it should grant summary judgment 
on behalf of the defendants on the complaints 
herein, that the stat&ory claims that the CPD 
has violated the FEC regulations of 11 C.F.R. 
110.13, again as I’ve indicated previously, I do 
not believe that they can establish that the 
FEC has issued an ultra vires or regulation 
that is beyond their authority to do so but that 
does fit in with the context of the Chevron 
analysis, their expertise in this area, where 
the statutory authority allowed them to have 
an exception for expenditures of nonpartisan 
activity designed to encourage individuals to 
vote, so that the establishment of regulatory 
%heme work by the FEC to allow private 
50l(c)-type. organizations to exist to put on 
debates does not seem to the Court at this 
time, as the parties submit it was a legal 
issue, to be beyond the FEC’s power under 
FECA, and I’m going to grant rmmmary 
judgment on the issues of the regulatory 
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authority and that the CPD has violated 
those, also, because I’ve ruled that that first 
will have to go through the FEC process, the 
complaint process before it comes to this Court 
in any event. 

Additionally, as to the constitutional claims, 
again as I‘ve addressed them already, 
incorporating that analysis, I simply do not 
see any of those established as a legal issue at 
this time. There are no material facts of 
dispute, and because CPD is not a state actor 
under the case law, because there’s no right to 
participate in the debate under the case law, 
there’s no equal protection clause or due 
process right that is trammeled upon by these 
regulatory regulations, and that I‘ve already 
found the C.F.R. involved is not 
unconstitutional or ultra vires because it 
permits corporate expenditures, under that 
analysis then, there are no issues left for the 
Court to decide in the future, so that I’m going 
to grant summary judgment on behalf of both 
defendants and dismiss both cases at this 
time. 

The Court is going to issue an order today 
incorporating this bench ruling. As I‘ve said, 
if time allows, I’ll issue a written opinion with 
perhaps a more articulate analysis of these 
issues, and it may be in the future, as I’ve 
already alluded, there will be a different 
arrangement in our debate system that has 
been set up under the FEC that would be 
perhaps more open and accessible to those who 
should be heard by the American public in a 
debate circumstance. 
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Sometimes one wishes we had more of the 
British system, where the party leaders debate 
many different characters, if you’ve ever been 
to Britain, and that they would appear and 
debate in Congress, as a matter of fact, as the 
prime minister has done. I think we’re sort of 
at a point where it reminds me of the playoffs 
that are starting, in a baseball analogy, and 
we have the wild card team makes the 
playoffs but isn’t allowed to play in the World 
Series eventually, even if it’s succeeding well 
in the playoffs, and that’s regrettable. 

*IO But under the case law and the statutory 

scheme work that’s been established by 
Congress after notice of these types of 
concerns, I cannot find the plaintiffs can show, 
as I’ve already ruled, sufficient evidence to the 
Court that they can have a likelihood of 
success on the merits, and I have to grant 
summary judgment for the defendants. 

I want to thank come1 for their work. I 
know it was extensive, time- consuming, and 
difficult over the last week. The Court had 
them on a very tight schedule and also on a 
tight argument schedule, and I appreciate 
their cooperation and excellent arguments 
they presented to the Court. 

All right. We’ll stand in recess. 
(Which were all the proceedings had at this 
time.) 

END OF DOCUMENT 
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at aU.” * 
In addressing both sets of arguments 

pressed by the petitioners, the Mcii l lan  
Court not only &med the continued vitality 
of Specht, but also used language that limited 
its holding regarding the inapplicability of 
Speckl to situations in which the sentence 
“enhancement” relates to the particular 
event on which the conviction is based. The 
Couft held that the Act did not fall under 
Specht because it “only bec[ame] applicable 
after a defendant has been duly convicted of 
the trim for which he is to be punished” 
McMillan, 4’77 US.  at 87, 106 S.Ct. at 2417 
(emphasis added). ?ejecting the claim tnat 
a higher burden of proof should apply, the 
Court noted that “[slentencing collrts neces- 
sarily consider the circumstances of an of- 
fense in selecting the appropriate punish- 
ment,, and we have consistently approved 
sentencing schemes that mandate consider- 
ation of facts related to the m‘me, without 
suggesting that those facts must be proved 
beyond a reasonable doubt.” Id at 92, 106 
S.Ct. at 2419 (emphases added). 

Thn Court’s apparent assumption that pun- 
hhnient Wiu relate to the crime of conviction, 
rather than to crimes €or which the defen- 
dant has been acquitted, reflects a common- 
ality of understaxding about fundamental 
fairness shared by scores of judges and aca- 
demics,= as well as every nonfederal jurisdic- 
tion in the nation that has implemented 
guideline sentencing?’ The Federal Guide- 
lines stand alone in perpetuating their ano- 
malous treatment of acquiaittak in sentencing. 

IR sum, I do not believe the Supreme 
Court has yet. sanctioned the intolerable no- 
tion that the same sentence can or must be 
levied on a person convicted of one crime, 
and acquitted of three “related” aimes, as 
can be imposed on his counterpart convicted 
of all four crimes. The result of such a 
system is subtly but surely to eviscerate the 
right to a jury trial or to proof beyond a 

29. McMillan, 477 U.S. at 91-92, 106 S.Ct. at 
2419. 

30. See supra note 2. 

31. Sez Tonry, supra note 2, at 356-57 (noting that 
the Federal Sentencing Commission is the only 
sentencing commission in the nation to reject the 
“charge offense” model, whereby sentences are 

reasonable doubt €or many defendants. Yet 
we appear to have relentlessly, even mind- 
lessly progressed down the path. It is time 
to turn back. The British novelist G.K. ... . 
Chesterton once said: “ w h e n  two great 
political parties agree about something, it is 
generally wrong.”3p I am afraid the same 
can be said in this one instance about great 
circuit colprts. 

. .  
. .  . , ’ .I. ..,.‘‘. ”. ’ 
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er unconvicted and even acquitted crimes in set- 
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sought to enjoin debates or require Federal 
Election Commission (FEC) to act on com- 
plaints. “he United States District Court 
for the District of Columbia, Thomas F. Ho- 
gan, J., denied relief, and candidates appeal- 
ed. The Court of Appeals held that: (1)  
district court lacked jurisdiction to enjoin 
impending debates or force FEC to act im- 
mediately; (2) FEC failure to rule on chal- 
lenges to debates Ned one month or less 
before first scheduled debate was neither 
unlawful nor unreasonable; (3) FEC did not 
delegate any authority to sponsor of presi- 
dential debates when it issued regulation 
permitting eligible nonprofit organizations to 
stage debates; but (4) where district court 
did not have opportunity to consider chal- 
lenged regulations’ IegaJity in terms of ad- 
ministrative record, proper procedure was to 
dismiss without prejudice to filing of new 
suit. 

Affirmed in part and remanded in part. 

1. Electiors -311.1 
District court lacked jurisdiction to ig- 

nore elaborate statutory requirements for 
consideration of complaint under Federal 
Election Campaign Act (FECA) and to en- 
join impending presidential debates or force 
Federal Election Commission (FEC) to act 
immediately to &dicate validity of com- 
p1aint.s filed with FEC or to order FEC to do 
so before scheduled debates. Federal Efec- 
tion Campaign Act of 1971, § 309(a), as 
amended, 2 U.S.CA 8 437g(a). 

2. Action-3 
Apart from petition in district court by 

party aggrieved by Fed& Election Com- 
mission’s (FEC) dismissal of complaint or 
fdure to rule within 120 days, there is no 
private right of action to enforce Federal 
Election Campaign Aet (FECA) against al- 
leged violator. Federal Election Campaign 
Act of 1971, § 309(a)(8)(C), as amended, 2 
U S C A  I 437g(a)(8)(C). 

3. Elections -311.1 
Sice Federal Election Commision 

(FEC) is given 120 days to act on submitted 
complaint, its delay in ruling on challenges to 
presidential debates filed one month or less 

before first scheduled debate was neither 
unlawful nor unreasonable. Federal Election 
Campaign Act of 1971, 8 309(a)WA), as 
amended, 2 U.S.C.A. 5 437g(a)(8)(A). 

4. Administrative Law and Procedure 

When Congress has specifically vested 
agency with authority to administer a stat- 
ute, it may not shift that responsibility to 
private actor. 

5. EBecliions -311.1 
Federal Election Commission (FEC) did 

not delegate any authority to sponsor of 
presidential debates when it issued regda- 
tion permitting eligible nonprofit organiza- 
tions to stage candidate debates, provided 
that they employ “pre-estabbhed objective 
c r i t e e  to determine who may participate, 
and gave individual organizations leeway to 
decide what specific criteria to use. Federal 
Election Campaign Act of 1971, I 316, as 
amended, 2 U.S.C.A. 5 441b; 11 C.F.R. 
§I 110.13,114.4(f). 

6. Elections -311.1 
Federal Election Commission (FEC) 

may not render advisory opinion upon re- 
quest of W party concerning legality of 
organization’s preannounced criteria for par- 
ticipation in election debate. Federal Elec- 
tion Campaign Act of 191,  § 308(aXl), as 
amended, 2 U.S.C.A. § 437f(a)(l). 

7. Elections -311 
Federal Election Campaign Act (FECA) 

has no provisions governing judicial review of 
regulations, so action challenging its imple- 
menting regulations should be brought under 
judicial review provisions of Administrative 
Proceciune Act (MA). 5 U.S.C.A. 3 701 et 
wq.; Federal Election Campaign Act of 
1971, 3 301 et seq., as amended, 2 U.S.C.A. 
§ 431 et seq. 

8. Administrative Law and Procedure 
. e 7 8  

-322.1 

Eleetions -311.1 
Where district court did not have oppor- 

tunity to consider challenged Federal Elec- 
tion Commission (FEC) regulations’ legality 
in terms of administxative record or the Ad- 
midatrative Procedure Act (MA) and the 
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case law under it. proper procedure was to 
dismiss without prejudice to iiling of new suit 
challenging FEC authority to promulgate the 
regulations. 5 U S C A  § 701 et seq.; Fed- 
eral Election Campaign Act of 1971, 9: 301 et 
seq., as amended, 2 U.S.C.A. 5 431 et seq. 

Appeals from the United States District 
Court for the District of Columbia (Nos. 
96~~2196 and 96~~2132). 

Thomas 0. Gorman, Washington, DC, ar- 
gued the cause for appellants Ross Perot, et 
al., with whom Samuel W. Lanham, Jr., Ban- 
gor, ME, Jamin B. Rash,  and Thomas 0. 
Sargentich, pro hac vice, and Robert E. 
Steinberg, Washington, DC, were on the 
briefs. 

Thomas M. Newmark, St. Louis, MO, ar- 
gued the cause (pro hac vice) for appellants 
Dr. Hagelin, et al., and was on the brief. 

Richard B. Bader, Associate General 
Counsel, Washington, DC, argued the cause 
for appellee Federal Election Commission, 
with whom Lawrence M. Noble, General 
Counsel, was on the brief. 
Lewis K. Loss, Attorney, Washington, DC, 

argued the cause for appellee Commission on 
Presidential Debates, with whom William H. 
Briggs, Jr., was on the brief. 

Before: SILBERMAN, RANDOLPH, and 
ROGERS, Circuit Judges. 

Opinion for the Court filed PER 

PER CURIAM: 
Two days hence a series of debates b e  

tween candidates nominated by the Demo- 
cratic Party and the Republican Party for 
President and Vice President of the United 
States is scheduled to begin. One day ago 
this court heard argument concerning those 
debates. The case was argued before the 
district court on October 1,1996. In view of 
the importance of the h u e s  and the short 
time remaining before the debates begin, this 
court granted the motions for expedited re- 
view. 

Appellants in these consolidated appeals 
are Ross Perot and Pat Choate, the presi- 

CURIAM. 

dential and vice-presidential nominees of the 
Reform Party, and their campaign organiza- 
tion, Perot ’96, Inc. (collectively “Perot”); 
and Dr. John Hagelin and Dr. Mike Tomp- 
kins, the nominees of the Natural Law Party 
of the United States, and their party (collec- 
tively “Dr. Hagelin”). They appeal from the 
denial of injunctive relief and the grant of 
summary judgment, to the Federal Election 
Commission (“FEC“) and the Cornmission on 
Presidential Debates (“CPD). Appellants 
now raise only two contentions. Perot con- 
tends that the FEC has unlawfully delegated 
legislative authority to a private, non-profit 
corporation, in violation of Article I of the 
Constitution. DP. Hagelin contends that the 
district court erred in granting summary 
judgment on the Founds that it lacked juris- 
diction to enjoin a violation of the Federal 
Election Campaign Ad  of 1971 (“FECA”), 2 
U.S.C. 9: 431 et seq. (1994), despite the inabil- 
ity of the FEC to address the violation prior 
to the 1996 presidential debates scheduled by 
the CPD to begin on October 6, 1996. 
Hence, we do not address the merits of ap- 
pellants’ other clainas, presented to the die- 
trict court, that they were WrongfUUy ex.clud- 
ed from the debates. On the issues before 
this court, we find no merit in Perot’s consti- 
tutional challenge or in Dr. Hagelin’s conten- 
tions. As to the validity of the FEC regula- 
tion at the center of this controversy, we 
conclude that the grant of summary judg- 
ment sustaining it was premature. Accord- 
ingly, we affirm the denial of injunctive re- 
lief, vacate the grant of summary judgment 
relating to the claim that the regulation is 
inconsistent with the statute, and remand 
with instructions to &miss the regulatory 
claim without prejudice. 

. .  

.. , 
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I. 

The CPD is a private, non-profit corpora- 
tion formed in 1987 for the purpose of spon- 
soring presidential debates. In psor years, 
that task had been performed by another 
non-profit entity, the League of Women Vot- 
ers. Beginning with the 1988 presidential 
election, the CBD assumed that function. 
The members of the CPD include a former 
c m a n  of the Democratic National Com- 
mittee, a fomm chairman of the Republican 
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National Committee, and other representa- 
tives of the Democratic and Republican par- 
ties. In connection with the 1996 presiden- 
tial election, the CPD has scheduled a series 
of two presidential and one vice-presidential 
debates, with the fist presidential debate 
scheduled to take place on October 6, 1996. 
The only candidates invited to participate are 
President William Jefferson Clinton and for- 
mer Senator Robert J. Dole, the respective 
nominees of the Democratic and Republican 
Parties, and their vice-presidential running 
mates. The CPD, relying on its prean- 
nounced criteria, and the recommendation of 
an advisory committee consisting primarily of 
political scientists, based its deasion to ex- 
clude other candidates on the grounds that 
no other candidates have a “realistic chance 
of winning” the 1996 election. 

To understand the nature of appellants’ 
claims, we set forth the underlying statutory 
and regulatory framework. The FECA pro- 
hiiits “any corporation” from making “a con- 
tribution or expenditure in connection with” 
any federal election. 2 U.S.C. 8 44lb(a). 
Both a “contribution” and an “expenditure” 
are defined to include, inter alia, any ad- 
vance of “anything of value . . . for the pur- 
pose of influencing any election for Federal 
office.” Id. § 431(8)(A)(I); id 
8 431(9)(A)(I). An “expenditure” does not, 
however, include “nonpartisan activity de- 
signed b encourage individuals to vote or to 
register to vote.” Id § 431(9)@)(ii). 
As early as 1976, the FEC recognized that 

8 441b could be construed to bar the use of 
corporate funds to stage debates. See 44 
Fed.Reg. 69,162 (1979). To remove doubt 
about the legality of corporate sponsorship of 
debates, the FEC promulgated a regulation 

1. The regulation reads in relevant part 
9 110.13 Candidate debates. 

(a) Staging organizations. (1) Nonprofit or- 
ganizations described in 26 U.S.C. 501(c)(3) or 
(c)(4) and which do not endorse, support, or 
oppose political candidates or political parties 
may stage candidate debates in accordance 
with this section and 11 C.F.R. 114.1(f). 

e * * * * *  

(b) Debate Smcture. The structure of de- 
bates staged in accordance with this section 
and 1 1  C.F.R. 114.4(0 is left to the discretion 
of the staging orgmization(s). provided that: 

(1) Such debates include at least two candi- 
dates; and 

incorporating its view that “nonpartisan de- 
bates are designed to educate and inform 
voters rather than to influence the nomina- 
tion or election of a particular candidate,” 
and thus “funds expended . . . to defray costs 
incurred in staging nonpartisan debates” 
ought not run afoul of § 441b. 44 Fed.Reg. 
76,734 (1979). The current version of this 
regulation, to be codified at 11 C.F.R. 
5 110.13, was transmitted to Congress in De- 
cember 1995, and became effective March 13, 
1996. It provides that eligible non-profit or- 
ganizations may stage eandidate debates, so 
long as they “use preestablished objective 
criteria to determine which candidates may 
participate in a debate.” 

On September 19, 1995, approximately six 
months before the effective date of § 110.13, 
the CPD announced its selection criteria for 
participants in the 1996 presidential debates. 
The CPD had concluded that the historical 
prominence of Democratic and Republican 
nominees warranted an invitation to the re- 
spective nominees of the two major parties in 
1996. With respect to “non-major party can- 
didates,” the CPD announced criteria by 
which it could i d e n m  those who had ”a 
realistic (ie., more than theoretical) chance 
of being elected.” These criteria included 
evidence of national organization (such as 
placement on the ballot in enough states to 
have a mathematical chance of obtaining an 
electoral college mJority), signs of national 
newsworthiness (as evidenced, for example, 
by the professional opinions of the Washing- 
ton bureau chiefs of @or newspapers, news 
magazines, and broadcast networks), and in- 
dicatom of public enthusiasm (as, for in- 
stance, reflected in public opinion polls). On 

(2) The staging organization(s) does not 
struchue the debates to promote or advance 
one candidate over another. 

(c) Crifm‘a for candidate selrction. For all 
debates, staging organimtion(4 must use pre- 
established objective criteria to determine 
which candidates may participate in a debate. 
For general election debates, staging organka- 
tion(s) shall not use nomination by a particular 
political party as the sole objective criterion to 
determine whether to include a candidate in a 
debate. . . . 

11 C.F.R§ 110.13. 



PEROT v. FEDERAL ELECTION COWN 551 
Cl(e aa 97 F.3d 553 (D.C. Clr. 1996) 

September 17, 1996, the CPD issued a press 
release indicating its conclusion that no can- 
didate other than President Clinton or Sena- 
tor Dole had a realistic chance of being eleetr 
ed, and that, therefore, only those candidates 
and their vice-presidential running mates, 
would be invited to participate in the de- 
bates. 

On September 6,1996, Dr. Hagelin filed an 
administrative mmplaint against the CPD 
with the FEC, asserting that the CPD violat- 
ed 11 C.F.R. !j 110.13(c) by using subjective 
criteria to choose whom to invite as partici- 
pants in its debates and by inviting President 
Clinton and Senator Dole based solely on 
their nominations by the Democratic and Re- 
publican parties. On September 13, Dr. 
Hagelin fled a verified complaint against the 
FEC and the CPD in the United States 
District Court for the District of Columbia 
seeking to enjoin the CPb from using unlaw- 
ful debate seiection criteria or, in the alterna- 
tive, to order the FEC to take immediate 
action on his complaint, as well as authorize it 
to take ex id t ed  action against the CPD’s 
alleged violations of the FECA 

Meanwhile, on September 20, 1996, Perot 
fled an administrative complaint against the 
CPD with the FEC. He too challenged the 
CPD’s application of ilS selection criteria. 
On September 23,1996, Perot Ned a verified 
cornplaint in the district court., requesting 
that the court enjoin the FEC and me CPD 
from violating the FEC regulations, the 
FECA., and various constitutional provisions. 

The FEC and the CPD filed motions to 
dismiss the comphts .  The district court 
consolidated the cases for argument, and, 
afler expedited briefing, heard oral argument 
and Puled fiom the bench on October 1,1996. 
The district court denied appellants’ requests 
for preliminary injunctive relief. Applying 
the factors set forth in Washingtun Metro- 
politan Area T m d  Commission v. Holi- 
h y  Tours, I%, 559 F2d 841, 843 (D.C.Cir. 
1977), the court determined first that neither 
Dr. Hagelin nor Perot could show a likeli- 
hood of success on the merits. The court 
noted that Congress had granted the FEC 
exclusive primary jurisdiction to adjudicate 
civil claims under the FECA., and it empha- 
sized that the FECA precluded its exercise 

of jurisdiction over the instant claims until 
the FEC acted on the claims or until 120 
days after those claims had been fled. The 
district court then looked to the balance of 
equities presented in appellants’ claims for 
injunctive relief. This factor also weighed 
against Dr. Hagelin and Perot, as the dam- 
age they would suffer if the debates were to 
be held without their participation could at 
least be partially remedied in subsequent 
proceedings, and in any event it did not 
outweigh the public interest in allowing the 
debates to go forward without interference. 

In addition to denying both appellants’ 
claims for injunctive relief, the district court 
rejected Perot’s claim that the CPD threat- 
ened a violation of his First Amendment 
right to freedom of speech. Relying on San 
Francisco Arts & Athhtics, 4 m  v. United 
St&s Olympic Committee, 483 U.S. 522,107 
S.Ct. 2971, 97 L.Ed.2d 427 (1987), the court 
held that no such claim could lie @St the 
CPD since it was not a state actor. The 
court summarily rejected Perot’s equal pro- 
tection, due process, and nondelegation 
claims. Finally, the court, treating the mo- 
tions to dismiss as niotions for summary 
judgment, granted summary judgment for 
appellees on the claim that 8 110.113 was 
beyond the scope of its ~tatutory authority. 
FED.R.CIVP. 12(b), 56. Under Chevrmz 
U S A  Im v. Natural Resources Defense 
Council, Inc., 467 U.S. 837,104 S.Ct. 2778,81 
L.Ed.2d 694 (19841, the court found the regu- 
lation a permissible interpretation of the 
FECA’e exemption from the definition of 
“expenditure” nonpartisan activity designed 
to encourage individuals to vote. 

PI. 

[11 We agree with the district court that 
it lacked juPisdiction to adjudicate the validi- 
ty of the complaints filed with the FEC or to 
order the FEC to do 80 before the CPD- 
sponsored debate on October 6, 1996. Ac- 
cordingly, we affirm the district court’s dis- 
missal of these claims on jurisdietional 
groUndS. 

Congress could not have spoken more 
plainly in limiting the jurisdiction of f e d d  
courts to adjudicate claims under the FECA 

1 .  
I 
i 
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The statute explicitly states that “[elxcept as 
provided in section 437g(a)($) of thiis title, the 
pbwer of the [FECI to initiate civil actions 
under subsection (a)(6) shall be the exclusive 
civil remedy for the enforcement of the pro- 
visions of this Act.” 2 U.S.C. § 437d(e); 
aecord 2 U.S.C. I 437c(b)(l) (‘The [FECI 
shall administer, seek to obtain compliance 
with, and formulate policy with respect to, 
this Act.. . . The [FECI shall have exclusive 
jurisdiction with respect to the civil enforce- 
ment of such provisions.”). 

Section 437g requires the FEC to proceed 
with due deliberation after it receives a com- 
plaint alleging violations of the Act. 2 U.S.C. 
5 437g(a)(l). Dr. Hagelin filed his complaint 
with the FEC on September 6, 1996, Perot 
filed his complaint on September 20, 1996. 
CPD, which is alleged to have violated the 
Act, had to be notified within five days. Io! 
S 437g(a)(l). We presume thii wag done. 
The next step is for the FEC to vote to 
determine whether there is reason to believe 
the subject of the complaint has violated the 
Act. Id 8 43‘7g(a)(2). If the complaint is 
not dismissed at that stage, the FEC com- 
ducts an investigation. Id If the FEC‘s 
general counsel recommends that the FEC 
proceed to the next statutory step-a vote on 
whether there is probable cause to believe 
the respondent violated the Act-the respon- 
dent is notified and is given fifteen days to 
submit a brief stating its legal and factual 
position and replying to the general counsel’s 
brief. Id § 437g(a)(3). If the FEC then 
decides there is probable cause, it “shall at- 
tempt, for a period of at least 30 days,” or at 
Ieast 15 days if an election i s  imminent, to 
have the respondent correct or prevent the 
violation. Id 0 437g(a)(4)(A)(i) & (ii). The 
FEC may skip this step and refer the matter 
to the Attorney General for enfo-ament ac- 
tion only if it determines that the violation is 
knowing and willful and only if the violation 
is of a type included in § 437ad). Id 
8 437g(a)(S)(C). 

[2] Other procedural requirements, un- 
necessary to mention, also bind the FEC’s 

2. Apart from 437g(a)(B)(C), there is no pri- 
vate right of action to enforce the FECA against 
an alleged violator. S e  Karahalios v. National 
Fed’n of Fed Employees, Local 126.3. 489 US. 

deliberations about, and investigation of, 
complaints. The end of the administrative 
road is a civil complaint Bed by the FEC in 
the district court or an action by the com- 
plaining party. Section 437g(a)(S)(A) states: 
“[alny party aggrieved by an order of the 
[FECI dismissing a complaininl; filed by such 
party under paragraph (11, or by failure of 
the [FECI to act on such complaint during 
the 1204ay period beginning on the date the 
complaint is filed, may file a petition with the 
United States District Court for the Dhtrict 
of Columbia.” Id 9 437g(a)($)(A)? The dis- 
trict court’s decision may be appealed to this 
court. Id 8 437g(a)(9). 

Dr. Hagelin claims that we may ignore 
these elaborate statutory requirements and 
force the FEC to act immediately because 
otherwise he would suffer irreparable harm. 
To do so, however, would place us in conflict 
with our decision in In re Cartel.-Mondale 
Reelection Cmmittee, Inc., 642 F2d 5% 
(D.C.Cir.1980). Ca*M& is, as the 
FEC argues, directly on point. The plain- 
tif€s in that case asked the court to find a 
violation of the federal election laws, and 
requested alternatively “that the FEC be 
directed to conduct an immediate hve~tiga- 
tion of the [plaintiffs’] charges.” Id at 542. 
The court held that “the exclusive jurisdic- 
tion of the FEC extends to assure that the 
FEC’s] initid investigation is completed, or 
the statutory time limit allowed for an inves- 
tigation has expired, before any judicial re- 
view is invoked.” Id It therefore declined 
to hear the case because “the enPire matter 
at this time is within the exclusive jurisdic- 
tion of the Federal Election Commission.” 
Id 

It is true, as Dr. Hagelin points out, that 
the Carter-Mondaee opinion said there might 
be extraordinary circumstances allowkg a 
party to ”hurdle the explicit time restraints 
of the [Federal Election Campaign] Act.” 
642 Fad at &13. But the opinion never 
specified what these circmtances might be. 
It did not indicate on what basis, short of 
holding § 437g unconstitutional (which no 
one urges), a court could disregard the stabd- 

527. 533, 109 S.Ct. 1282, 1286-87. 103 L.Ed.2d 
539 (1989); see ako Cort v. Ash, 422 U.S. 66,82- 
85, 95 S.Ct. 2080, 2089-91, 45 L.Ed.2d 26 
(1975). 
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tory commands. And the statement in Cur- 
tm-M& was made before the Supreme 
Court instructed us that if “Congress speciii- 
cally mandates, exhaustion is required.” 
McCarthy v. Madigan, 503 US.  140,144,112 
S.Ct. 1081, 1086, 117 L.Ed.2d 291 (1992). 
Section 437g is as specific a mandate as one 
can imagine; as such, the procedures it sets 
forth-procedures purposely designed to en- 
sure fairness not only to complainants but 
also to respondents-must be followed before 
a court may intervene. We mume that in 
formulating those procedures Congress, 
whose members are elected every two or SLY 
years, knew full well that complaints filed 
shortly before elections, or debates, might 
not be investigated and prosecuted until after 
the event. Congress could have chosen to 
allow j u d i d  intervention in the face of such 
exigencies, but it did not do so. And as we 
have said, a court is not free to disregard 
that congressional judgment. 

[3] Even if we could somehow ignore the 
jurisdictional requirements of 8 437g(a), but 
see Carte~Monduk, 642 F2d at 642, Dr. 
Hagelin could not achieve the result he 
seeks. This court could not compel the FEC 
to enforce its regulation in accordance with 
the FECA. When the FEC’s failure to act is 
contrary to law, we have interpreted 
8 437g(a)@)(C) to allow nothing more than 
an order requiring FEC action. See FEC v. 
Rose, 806 F2d 1081, 1084 (D.C.Cir.1986). 
Since the FEC is given 120 days to act on a 
submitted complaint, 0 437g(a)(8)(A), its de- 
lay in this case is neither unlawful nor unrea- 
sonable. See Rose, 806 F.Zd at 1084-85. 
Second, if this court were to enjoin the CPD 
from staging the debates or from choosing 
debate participants, there would be a sub- 
stantial argument that the court would itself 
violate the CPD’s First Amendment rights. 
See Nebraska Press Ass% v. Stuart, 427 U.S. 
639, 96 S.Ct. 2791, 49 L.Ed2d 683 (1976) 
(prior restraint); HUT& v. Irish-American 
Gag, Lesbian & Bisemcal Group of Boston, 

487 (1995) (speaker‘s choice of content). 
- US. --, 115 S.Ct. 2338, 132 L.Ed2d 

11 III. 
%In addition to the statutory mguments, 

Perot &o raises a novd constitutional claim. 

As we understand it, he contends that the 
FEC’s “candidate debates” regulation iiiiw- 
fully delegates legislative authority to a pri- 
vate, non-profit corporation, in violation of 
Article I of the Constitution. In fact, this 
attack on the regulation rests on what might 
be termed a subdelegation of authority theo- 
ry, since the claim is that Congress has 
delegated authority to the FEC, which in 
turn has delegated some portion of that au- 
thority to the CPD. The FEC acknowledges 
that we have jurisdiction under 28 U.S.C. 
8 1331 to decide this issue, although it ques- 
tions whether Perot is entitled t~ any relief. 
We agree that we have jurisdiction over the 
claim, but we are unpersuaded that the regu- 
lation delegates legislative authority to the 
CPD. 

141 It is well established that Congress 
may, by a legislative act, grant authority to 
an executive agency such as the FEC to 
adopt rules and regulations, so long as it 
provides some “intelligible principle” by 
which the agency is to exercise that authori- 
ty. Mistre& v. United Stuj!t?s, 488 U.S. 361, 
372, 109 S.Ct. 647, 664-56, 182 L.Ed.2d 714 
(1989) (quoting J.W. Hamptm, Jr. & Co. 2). 
United Stuj!t?s, 276 U.S. 394, 406, 48 S.Ct. 
348, 361, 72 L.Ed. 624 (1928)). We agree 
with the general proposition that when Con- 
gress has specifically vested an agency with 
the authority to administer a statute, it may 
not shift that responsibility to a private actor 
such as the CPD. @ ALA. Sckchter Poul- 
trg Gorp. v. United States, 296 U.S. 495,537, 
55 S.Ct. $37,846,79 L.Ed. 1570 (1935). 

[51 In the cases before us, however, the 
FEC has not delegated any authority to the 
CPD. It has issued a regulation permitting 
eligible non-profit organizations to stage can- 
didate debates, provided that they employ 
“pre-estabhhed objective criteria” to deter- 
mine who may partidpate. Rather than 
mandating a single set of “objective criteria” 
all staging organizations must follow, the 
FEC gave the individual organizations be 
way to decide what specisc criterin to use. 
60 Fed.Reg. 64,262 (1995). One might view 
this as a “delegation,” beeawe the organiza- 
tions must me their discretion to formulab 
objective criteria they think will confom 
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with the agency‘s definition of that term. 
But in that respect, virtually any regulation 
of a private party could be described as a 
“delegation” of authority, since the party 
must normally exercise some discretion in 
interpreting what actions it must take to 
comply. 

The contention that the regulation dele- 
gates authority t~ the CPD because it does 
not spell out precisely what the phrase “ob- 
jective criteria” means goes far beyond the 
normal usage of the term “delegation.” This 
position would go further than the position of 
Justice Scalia, who dissented from the Su- 
preme Court’s decision in Mist- that a 
congressional grant of rulemaking authority 
to the United States Sentencing Commission 
was not an unconstitutional delegation of leg- 
islative power, but acknowledged that “no 
statute can be entirely precise, and . . . some 
judgments, even some judgments involving 
policy considerations, must be left to the 
officers executing the Iaw and to the judges 
applying it. .  . .” 488 US. at 415, 109 S.Ct. 
at 677 (scalia, J., dissenting). So too, a 
regulation’s use of a tenn that may be SUE- 
ceptible to Wering interpretations does not 
automatically result in a delegation of author- 
ity to the entities that it governs. 
Here, the FEC has chosen to give the 

CPD and any other organizations that wish 
to sponsor debates the latitude to choose 
their own “objective criteria” In adopting 
such standards, a staging organization acta at 
iLs peril, unless it fmt secures an FEC advi- 
sory opinion pursuant to 2 U.S.C. § 437f. 
Without such an opinion, the organization 
runs the risk that the FEC will subsequently 
determine that its criteria are not objective, 
and that ita sponsorship of the debate violat- 
ed § 41b. If that happens, the staging or- 
ganization m y  be subject to the penalties 
provided in the FECA. The authority to 
determine what the term “objective criteria“ 
means rests with the agency, however, and to 
a lesser extent with the courts that review 
agency action. 

161 In sum, we are unper~uadd that the 
FEC has unconstitutionally delegated legisla- 
tive authority to the CPD. At oral argument 
counsel suggested that this court should or- 
der the FEC, either through mandamus or 

some other extraordinary remedy, to “take 
back” the authority it has “delegated” to the 
CPD. As we understand this argument, Per- 
ot seeks to have the FEC either withdraw ita 
regulation or revise it to define in detail what 
are “objective criterh.” It is unclear how 
the FEC could accomplish this god in time 
to have any effect on the presidential de- 
bates. Before prescribing new regulations, 
the FEC must transmit a statement of its 
proposed action to Congress, and the regula- 
tion may not take effect until thirty legisla- 
tive days have passed. 2 U.S.C. § 433(d). 
Nor may the FEC render an advisory opin- 
ion concerning the legality of the CPDs 
preannounced criteria upon request of a third 
party. Id 0 437f(a)(l). As rmted in Part 11, 
a complaint is subject to the statutory time- 
table that also would preclude relief prior to 
the debates. 

IV. 
Before the district court, Perot also argued 

as an appendage to the request for a prelimi- 
nary injunction that the FEC lacked authori- 
ty to promulgate 11 C.F.R. §§ 110.13 and 
114.4(f), and that the regulations m e  out an 
illegal exception to the corporate contribution 
and expenditure knits of 2 U.S.C. 8 441b. 
On appeal Pemt mentions this argument  
that the FEC’s debate regulation, 11 C.F.R. 
$ 110.13, is dtm vlres-only in a footnote of 
his brief, and counsel did not address it at 
oral argument. 

The district court granted summary judg- 
ment on this claim, finding the regulations 
permissible under 2 U.S.C. § 431(9)(B)(ii), 
which exempts from the definition of “expen- 
diture” “nonpartisan activity designed to en- 
courage individuals to vote or t~ register to 
vote.” Perot’s footnote claims that the 
CPD’s sponsorship of debatea does not fall 
within this exemptian, primarily because it is 
not truly nonpartisan. We need not reach 
the meritn of this contention. 

[7,81 ”he FECA has no provisions gov- 
erning judicial review of regulations, so an 
action challenging ita implementing regula- 
tions should be brought under the judicial 
review provisions of the Administrative Pro- 
cedure k t  (APA), 6 U.S.C. § 701 et seq. 
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Among other things, the APA directs courts 
to consider the administrative record in de- 
termining the IegaIity of agency action. Id 
8 706. Perot has not invoked the APA, and 
no party has produced the administrative 
record. See FED. R.&P. P. 15, 17. Conse- 
quently, the district court did not have the 
opportunity to consider the regulations’ ,le- 
gality in terms of that record or the APA and 
the case law under it. Especially since we do 
not have the administrative record before us, 
and Lhis issue was not fully briefed, we will 
refrain from reviewing the district court’s 
grant of summary judgment. The case is 
simply not in a posture to permit an impor- 
tant question of this sort to be properly 

Accordingly, we remand this part to the 
district court with instructions to dismiss 
without prejudice only Count IV of Perot’s 
complaint, which raises thk claim. Perot will 
then be free to Ne a new suit properly 
challenging the FEC‘s authority to promul- 
gate the regulations. He will not suffer un- 
duly from any delay ir. resolving this issue, 
as even en immediate order invalidating the 
regulations would not provide him with any 
meaninghd relief from the alleged harms. In 
all other respects, the district court’s order is 
athrmed. 

adjUdiCated .  
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Defendant was convicted in the United 
States District Court for the Diatrict of Co- 

lumbia, Oliver Gasch, J., of possessing unreg- 
istered sawed-off rifle. Defendant appealed. 
The Court of Appeals, Barry T. Edwards, 
Chief Judge, held that: (1) evidence sup 
ported conviction, and (2) trial court’s refusal 
to sever sawed-off rifle count from unrelated 
semi-automatic counts was proper. 

Affirmed. 

1. Criminal Law -1139, 1144.13(3), 

In reviewing sufficiency of evidence 
claim, Court of Appeals reviews evidence de 
novo, in light most favorable to government, 
to determine whether rational trier of fact 
could have found essential elements of crime 
beyond reasonable doubt. 

2. Criminal Law G-1159.6 
In evaluating government’s proof, on re- 

view of sufficiency of evidence claim, court 
draws no distinction between direct and cir- 
cumstantial evidence. 

3. WeaponsW4 
Defendant bad requisite mens rea for 

conviction of p w s s i n g  unriegistered sawed- 
off rifle, whether defendant was pequired to 
know that weapon was shorter than pre- 
scribed length or merely that weapon was 
sawed off, where defendant bad constructive 
possession of rifle, had handled d e ,  and 
lived in apartment in which rifle was found, 
and rifle was obviously shorter than 16 
inches. 26 U.S.CA. 0 5861(d). 

4. Criminal Law G-1148 
CO& of Appeals reviews claim that trial 

court a-red in failiig to order wverance of 
joined offenses under abuse of discretion 
standard. 

5. Criminal Law -20(3.1) 
Joined offenses need not be severed if 

evidence of each crime would be admissible 
in separate trial for other. Fed.Rules Cr. 
F’roc.Rule 14,18 U.S.C.A. 
6. Criminal Law MZO(6) 

Trial court’s refusal to sever sawed-off 
rifle count from mhkd semi-automatic 
counts was pmper, where evidence relating 
to defendant’s alleged possession of semi- 

11593(7) 
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1. DUrn0N 

Commission on Pmidsnrial &hates (”CPD”) violated the hw by sponsoring the 1996 
preddential debatts or by f?hiIhg to ngisier and repoat as ii galidcia! wrnmittee. The 
C~mmisssion also found no teason to klievc that ClinFolBoos ‘96 6enenll Cornminee, 
he., IhldKemp ‘Sa, and their lheasunrJ (coll~tively, &e‘Tornittsks”.), violated the 
law by accepting and failing ao report any conaibutlons fsom CPD. The Commission 

4)n F e h q  26,1998, &e Commission found uo twmn 60 believe that the 

,/ 
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closed the file with respect to alI of the reqmnddenls. The reasons for the Commission’s 
findings are set forth in this statcrncnc. 

II. SELECTlON OF PARTICIPANTS FOR CANDIDATE DEBATES 

I z  

A. Lcgd Framework 

Under the Federal Election Campaign Act of 1971, as mended (“FECA”), 
corporations are prohibited from 
with federal elections. 2 U.S.C. 8 44 It?@); see also 1 1 C.F,R. 8 1 14.2&).3 The 
Commission hes promulgated a regulation that &hes tAs tern “cantributi0n” to incladc: 
“A gift, subscription, lm . . ., advenca or depQsit of money or anything of vdw made... 
for the purpose of influeacing any eIc@tton for F d d  QRM? 11 CER. 4 lW.7(a)(l)- 
See a!so 11 C.F.R 5 114J(a), ‘‘Anything of value’* is defined to include d! in-kind 
contributions. 11 C.F.R. f I80.7(@o(~iliXA~. The regulatory definidon ofwnralbudoo 
also provides: “[u]Ulnless specifically cxmpted under 11 C.F.R 8 100.7@), the provision 
of any goods or sdwices without e 

expenditures xrwk for the purpose o 
11 C.F.R. 0 100.7@X21). This EX 

requirements of 1 1 C.F.R 9 1 10.13,) which cstablislk 
organizations must conduct suck debates. The pmmetem ddrtw (I)  the typa of 
organizations that may stage such debates, (2) the structure ofdebates, md (3) the criteria 
that dcbaee sfaging organizations may USE to select debate @+ants. With respect ~ C I  

participant se!ection criteda, 11 C,F.FL 8 110.13(c) provides, in nlcvant part: 

conrriibutions‘ or expenditures2 in connection 

. . . is B eantribution.” Id 

SecFion 1000.7(b) of Ihe Commission’s t ~ p h i i 0 1 1 ~  specifidly exempts 

msh debates meet the 
fiom the deMtiw of contribution. 

FECA debw conuihik~ to mcI& “MY gift aubscriplan. Iran, dvancc. or dcjwsit of money or I 

anything of vdw madc by MY pem for the p u p s c  of influrncing any election for Federal otRm.” 
2 U.S.C. ~43I(l#A#i):am&02 U.S.C. g441b(b#2). 

FECA LfInes Expcndirc 10 include “any pwchase. payment, distribution, loan, sdvmcc. deposit, or 
giR of m m y  ~1 mythine of v r h .  made by m y  pason for the purpose of influenchp any election for 
Federal ern." 2 U,S.C. 8 431(9)(AXLT; sed d s o  2 U.S.C. 4 441b(b)(2). 

The p ~ i d d i l  didatu of l e  major panies who aceept public hrnds cannoi accept contributions 
fmm MY wurce, excep in limited cirrumsunces that arc not raised herein. 26 U.S.C. 
5 9003(bM2); smolso I I C.F.R. 5 90lf.?@). 
‘ The exemption alsg Wuim thU such debeta mcet the requiremcnu of 1 1 C.F.R. 4 I 14.4. which 
pennits cnuin nonprotil forpotations lo stage candidate debam and other COlpoI¶tiOII$ and labor 
organkalions lo donste funds to organizations thaI arc staging such debates. 1 I C.F.R. $6 I 14.4(Q( I )  and 
(3). This section also requires the debates to be staged in accordance with the srandards in I I C.F.R. 

1 

p 110.13. Id 
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Criferiafar condidate selecrlon. For all debates. staging 
organization(s) must w pre-emblished objective cPiteria to 
dwennhe which Candidaks m y  participate in a debate. For 
g a d  election debates. staging organization(s) shall not use 
nomination by a pmticdaa politic~d party BS the sole objective 
criterion to detmnine whether to include a candidate in a debate. 

1 I C.F.R Q 1 10.13. W h  gromnulghg ?hh regulation, the Conamision explained its 
purpose and operation aa follows: 

Given that the des permit conparate bdhg afaneiidatt debates. 
it is appmpriw 
objective cgitwis to avoid the r d  o 
pro quo, awl to ensure the htegdty 
Thc choice of wbieh ob jdve  critetia to usd is hugely I& to ohc 
discretion of the staging organization. . . . 

or$mkatiom use gre-established 

. , . Staging OPganiZatiOgs 
used to pick rhe pastici 

Undu &e ntw des. nemiaartion by a polmculu politicsll pany, 
ot h she sola criterion used to bar a 
in a g e n a a l ~ l e ~ t i ~ n  debate. Buc, in 
e, cmdida~ must satisfy chrec: of five 

objective ai- mornimtim by a major party my be one of the 
criteria This is a change fmm the Explsnadon and Jwtilfiation 

ow pules. which had expndy  allowed sagSing 
ns to mtrict g m d  election debates to major party 
See Explanation and Justification, 44 FR 76735 

(Deecmbor 27,1979). In conuasl, the new rules do not allow a 
SUighg oQ@!Iirnnlion to bar minor pany mdi&teS: or independent 
d i b  h m  peutisipating simply because they b v c  not been 
nomimtd by a major pany. 

60 Fed. Reg. 64,260,64,262 (Dec. 14.1995). 

PACE 6/14 
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Thus, if an appropriate corporation staged a debate among candidates for federal 
office and that debate was staged in accordance with d1 of the requirements of 1 1 C.F.R. 
!j 1 10.13, then the costs incurred by the sponsoring corporadion would be exempt from 
the definition of contribution pursuant to the operation of 11 C.F.R. 0 100.7(b)(21). See 
also 1 1 C.F.R $8 114,1(a)(2Xx) and 114,Yfxl). Similarly. o&er corgorations legally 
could provide funds to the sponsoring mnporatiota to d e k y  expcuses incurred in staging 
the debate pursuant to the operatioq*of 11 C.F.R $8 114.1(a)(2)(x) and 114.4(0(3). On 
the other h d ,  ifln cotpodon staged a &bate tha w89 in accordance with 1 1 C.F.R. 
Q 1 10.13, then staging the debate would not be BIP ttetiaty “’SpeciSticralIy perdted” by 
1 I C.F.R. Q 100.7@), but instkad would; ~0nStitUte a co&bution to my pdcipating 
candidate u m k  tbc ComanjsSjon’~ reguhtiom. &e 11 C.F.R 9 10.7(a)(l)(iii)(A) 
(noting ‘Weas specifically exernptd’” an of d u e  provided to the candidate 
cmstitutm B conttihtion). The participating d d a t e a  would be mquirexl to report 
Eceipt ofthe h-kind contributiw as both a contribution Md an expenditure plusuant to 
1 1 C.F.R 5 10$.13(a)(1) and (2). See 2 W.S.C. 8 $34(bx2xC) and (4). 

B. Commisim OR Presidential Debtea Selection Criteria 

CPD WBJ incorporsud in the Didd Q ~ ~ C O I U I ! I ~ ~ ~  on Fc 19,1987, as B 
ce. publicizc md 

. Prior to the 1992 
idenk and one 

private, not-for-proiit eorporston designed to orgmize, daana 
support debata for the candidates for Resident ofthe 

between candidates for Vice President. In the 1996 ~anapaign, CPD spon~oacd WO 
Presidential d e w  and OM Vise Pmihtkd d e b .  only the candibtes ofthe 
Democratic and Republican p d e s  were invited to participate in the 1996 debates. CPD 
produced written candidate selection ctia&ria for &e 19% g m d  elmtian debate 

committee consilrtttg ofa brad m y  o on& and experts, the CPD 
delemined that only the Lhmmtic  d Republican candlicbles had ES “redistic chance of 
winning” the 19!M etcction. 

cmpaie3n, CPD sporssored six debpltts fiw &tWm 

participation. Relyiysg on these criteria Qn O f s l n  i3d~SOtY 

The i~troduction to &c c m d i l t e  dection critda exp!Pns, in perpinent pm: 

In light of phc large nmber of declared candidates in any given 
presidential election. [CPD] ha4 determined that its voter education 
g d  is ka achieved by limiting debate participation to the next 
President and his of her principal rival(s). 

A Democratic or Republican nominee hins been elected to the 
Presidency for more than B century. Such historical prominence 
and sustained votee interest Wamn15 the extension of an invitation 
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to rhe respective nominees of the two major pmics to participare in 
[CPD’s] 1996 debates. 

~n order to further the educational purposes of its debates. [CPD] 
has dcvcloped n0npad.m criteria upon which it d l 1  base its 
decisions regding selection of aonmajor piarty candidates to 
participate in its 19% debates. The purpose ofthe criteria is to 
identify n o m j o r  party ~andidlaocs, if any, who have a realistic 
(Le.. more than thmretid) chmw of a i g  elected the next 
President of the IJnited Sta&s and who properly are considered IO 
be among the principal rivais for the Presidency. 

The criteria m n m p b  no qmtivative threshold tbdt triggers 
eutoldatic inclusion in a [CPD]-spras~Pea debate. Rather, [WDI 
will employ a rnultifmerd analysis Qf patenti86 ckctonal SMCWS, 

incf1Lcaingareviewof(Il)cvideeceol~o~ on, 0) 
signs of national n- ond C O ~ t i t i V 6 3 l e S S ,  M d  (3) 
indicators of national enthusinam or concern, to determine whether 
a d d a t e  hB19 a sufficient c h a  of election b WattBat inclusion 
in ouc OS more of irs debates. 

Febnrary 6,1998 G e n d  Counsel’s Reprt (“0.C. Report’? at Attachment 4, at 57. 

Thus, CPD identified its o b j d v e  ofdde&g which candidates have a 
realistic chance of being elated the next Pnsideolt, and it specified three primary criteria 
for determining which “nomjof’ pasty candidates to invite to pdcipate in its debates. 
CPD further e n m e d  specific factors Unaer each ofthe thtee pDitllkaty criteria that it 
would consider in reaching its conclusion. 

For its first criterion. “evidence ofnalio~A 0rg~ulti0s” CPD expglatned that this 
criterion “encompasses objective considerations pcrlaining to [Constitutional] eligibility 
requirements. . . [and] also encornpassea more subjective iadicaton ofa national 
campaign with a more ttaan Oheoretid prospect of eleetod succesj.” Id. The factors to 
be considend inctde: 

a. Satisfaction of the eligibility requirements for h i c k  11, 
Section 1 of the Canstiiutiow of the United State. 

b. Hacement on the ballot in cnough states to have a mathematical 
chance of obtaining an electoral college majority. 

PACE 7/14 
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c. &geni&on in 51 majority of CongressioPla~ districts in those 
states. 

d. Eligibility for matching fuuds fronn the Federal Election 
Commission or other desnonswatlon ofthe ability to iimd a 
national campsign, and enhmment by f d e d  md state 
ofictholdas. 

c. TRc opinions of representative gsliticd scientists specializing in 
electonti PQliaiw at major univmith a d  reseanh wntm. 

id. at 581. 

Finally. CPD's third selection criterion states &at &e factoff 10 bc considered as 
"indicators ofnational public ent3lwiwsm" arc intended ta assess public supprt for a 
candidate. which 
lisrcd factors inctde: 

d i m l y  on (he candidate's prospects far electoral succcss. 'the 

a. The tindings of significant public opinion polls c~nductd by 
national polling and ~ E W S  otganimians. 
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Id. 

', Although nOt wuirtd to do IO urrdst the Commitsimfr q&htirn. CPD reduced io candidate selection 
criteria IO writing. See hphet lon and Justifsalion of 1 I C.F.R 41 10.13.60 Fed Reg. at 64262. 
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ne pool ofexperts used by CPD consisted of &p level academics md Oth6r 
professionals experienced in evalusting and assessing politkd candidates. By basing its 
evaluation of candidates upan tole judgment of these eqerts. CPD took an objecdve 
approach in decemidng candidate viability! 

Significantly. the debate regulations sought to give debate S P Q ~ S Q ~ S  wide leeway 
in deciding what specific criteria to use. hhrring the Commissiods promulgation of 
9 1 10.13, the Commission CoplsiClcreQ the staffs rwmmendation to spxiSy certain 
ostensibly objective selection crit&ria in the repMow and to expasly pinclude the use 
of ''~plolls or other a s m u  of €4 d W S  c 
elcctian," &e Agenda Ilocumat #94-11 at 74 
Justification of I 1 C.F.R. $1 10.13,Bb) Fed Reg. at 64262. The C 

of winning the nomimtion oe 

professional judgment in considering &date patentid is permissible. Accordingly, the 
Commission cannot now tell &e CPD that its employment of such an approach is 
unacceptable a d  a violation of law. 

The Office of Genaal Cmnsel, in e f f e  
regulation proposal fnrrm wed yean ago in 
candidate assessments, such as CPD's "signs of ~tewswo 
are "problematk" for numy of the w e  reasom it a r g d  h 1994. 0.c. Report st 17. 
Specifically, the Office of G e d  c o w !  contended the CPD criteria C O n U i n  "tW0 
lcvels of subjectivity: fust. identifying the p o l  crfsourccs involvw numemu subjective 
judgments, and sccond, once the pool is identified, h e  sub~ecCtivs judgments of its 
members is considend." id. at 18, 73.e StSff fWw insisted skrmt there dm is  %ason to 
believe that the o h  clelwiioo aitirria appear to k similarly insufikieprtly defined to 
comply with G I  10.13(c)'5 objectivity qUis+ment-" Pd. 

00 
Kt 

md compedtiveness," 

That one reference in CPVs mgerfrlr ewe tlm &e criterion for evidence ofnuibna! orpnization 
"m~piuses mmc mbjmiariw indieuoro of n national campaign whh 8 more chmn theoretical pmpcct of 
electoral #uG.C. kpon PI I I(emphasis aldcd). is not dispositive. Indeed, the fimara r e f m d  
to appear IO be &ttM on heir fnce and no( subjeclixe: 

a. Wf&m ofthe eligibilify nquinmenu of Aniele 11, Won I of &e Constitution ofthe 
Unitd S w n ~ .  

b. Phmerst O(I the ballot in enough kules to have a mathcnnslical chance af obtainimg an clectoml 
college majwity. 

c. Organization In a majority ofcong~ional districts in t h m  -tea, 
d. Eligiblliny for matching funds from the Federal Election Commission or other demonstration of 

the ability o Fund a national campaign. md ondonemenu by federal and state oinceholders. 

b 

Id. at Attachment 4. u 57. 
' Under the siaFFs proposed regulation. a debate sponsor could nat I& at die latat pail results even 
(hwgh the rest ofhe nUian a u l d  lo& PI h i s  tu an indium of I rbndidnre's populuity. This made link 
sense t5 us. 
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n e  qw&om raised id he General COWI'S Rep~ri an qt~estions which can be 
raised regardiftg any candidb\te w i m e n t  criterion. To d these qwstions each and 
evecy time a ca&hte asssssment criterion is used, however, would render the use of that 
criterion unworkable, con- to ?he direction given by the Commission at the regulatory 
stage. &,Absent specific evidence that a candidate asl3essanent criterion was "fixed" or 
arranged in some mamm m as to guarantee a ppeodai~~cd result, we are not prepared to 
took behind and hvestigate every application of a candidate BsEiessment criterion. This  
approach is consistent with the Commission's Explanation a d  Justification which states 
"reasomblenem is implied" whco using objective criteria. h p ! m ~ o ~  ad Justification 
of 1 1  C.F.R. 41 10.13(c), 60 Fed, Reg. 
presented by the CPD th its "criteria were not 
certain prc.chosen pdcipams." ld. See G.C. 
(affdaVit of profkwop Richaud E. Neuseadt); AttarchmO 4 1 43-56 (afEdraoit of Janet H. 
Brown). Significantly, we have bem presented with QO evidence in the factual ~ m r d  
which tkreatars the wmity of these wm a%fidavit$. 

The General Cowl's  Rqmn w n h  several 0th~ goism which must be 
addnssad. Fim, the Repea's suggestion that CPD mitapplied Mr. Pcwr's quidEdon 

19-20, White quatifirnth for public W i n g  is sigailtimt, &e CPB observed that as s 
practical maltsr Mr. Pmt's hands W Q ~ $  be tied sine k COUM not contribute hi5 own 
money. Thus, compared to 11992. his "redistic" chanea ofwinning in 1996 were greatly 
r e d u d :  

64262. We are satisfied with oh@ affidavits 
d to result in the selection of 
uAttacEunent4,at 121-126 

for public fundiag aeflm B mis of CPD's reaso-. &I G.C. Report at 
/' 

G.C. Repon at Anachment 4, at 128 ( h e r  of Pmfesor Richsrd E. Neustadf) (emphasis 
added). A limit on Lhe mount of h d s  which can be spent by a candidate is certainly an 
objeaive factor which an be legitimately used by a sponsoring organization. 

nominees were issued "automatic" invilations KO tb debates as a wdt oftheir party 
nominations in violation of 51 10.13. Scr February 6. 1998 G.C. Report art 21-22. We 
find persuasive the spific denials by the CPD on this point. The CPD flatly denies it 
based i& decision on this factor alone: 

ne Counsel's Repon also asserts the kemacmtic and Republican party 
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(!In 1996, the CPD Board asked me to act as chairman of the 
advisory committee that applied the i 996 candidate selection 
critcris. The advisory committee convencd on September 16,1996 
for the purpose of applying CPD's nunpartism candidate selection 
criteria to more tlm I30 candidates running for the Presidency and 
Vice-Presidency h the 19% gmed election campaigs Although :( 

fhe candidate selection crirerda do noP r@qUire It to do so. fhe 
advisory comnim?e indrpahnr& upplied rhe criterfa ?Q the 
Democratic and &pubti= pnatv osadidatts. M e r  reviewing and 
discwing the fats and circwtmces of the 1996 generial election 
Eampaip,  ism conclusion of thc advisory 
committee th&, ns o P6.19%, ody President Clinton 
and Senator Dole have a d i s t i c  c h m  ini 19% 
President, end only Vice Resident @ore and CQS 
have a realistic c h c e  ~Pkeing elected Vice President. 

G.C. Report at Amaciunerit 4. at 124-125 (Bffiduvit of Brofcssor Richard E. 
Neustadt)(crnphasi added). &e also id at 53-54 (Affkhit of Janet N. Brown)c"AAm 
nccipt ofthe data provided to &e 1996 Addsory CoolmiFtce md its own delihtioa and 
discussion, the CPD Board Unonrmody accepeed the 1986 A&i~ony Committee '3 
recommenaWun that only Resident Clinton and Sem&u Dale be hvi 
CPD's 1996 Presidential debate and only Vice Pnsident Gore and Co 
be invited to participate in CPD's II 

Additionally, we do not filly a g e  with the SWS conclusion that "'automatic' 
invitations are in direct violation of 1 I C.F.R. $1 18.13(c)." G.C. Report at 21. Section 
1 IO. 1 3(c) provides, in patineat p a .  that "[[fJrir g e n d  election debates, staging 
organization(s) shdl not use nomimtion by a particdm political p d y  as the sole 
objective criterion t~ dct 
"whether CQ include" WIU mt a d e w  gpologos from excluding a 
candidate from a debare sotely because thc candidate was not a mjoa party nominee. $OF 
example. a debate spom: m l d  1100 use ORC following aa i@ ''objective" criterion: "Only 
major party candidates are eligible to participate in thc debate." R e  regulation's purpose 
was not to prevent a dcbate'spawr fiam issuing debate inviwiomi to major party 
nominees. 

vice presidential ~ e ~ ~ ~ ~ ~ ~ ~ i s  added). 

' 

ether tQ include a candidape in a debate."' The phrase 
so 

The Explanation and Justificatica of $1 IO. I3(c) confirms this understanding of 
the regulation: "Under the new rules. nominalion by a particular party. such as a major 
party, may not be the sole criterion used 10 bur u crpndid~~ef).omp#~~ripaling in a 
general election debate." Explanation and Justificatbn of 1 I C.F.R. $1 10.13(~). 60 Fed. 
Reg. at 64262 (emphasis added). Indeed, the entire parapph explaining this new 
regulatory language focuses on the fact that "the new rules do not allow il staging 
organization to bar minor party candidates or independent candidates from participating 
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simply because they have not been nominated by a major party.” Id. Conversely, no 
mention is made in the Explanation and dusaacation that the new tules were somehow 
intended to prevent the issuance of invitations to major party nominees. We believe it is 
consistent with the purpose ofthe regulation for the CPD to issue an invitation to the 
major 
interest” in, h e  Republican and Dem-s patties. G.C. Report at Amchmcnt 4. at 57. 

candidates in vitw of the “histongrid prominence” of, and “sustahed voter 
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Finally, &e G e n d  COUIISCI’S h p f l  suggCStS the ClintanlCiore Committee and 
the Dolc/Kcrnp Committee expressed an intenst to either include or exclude Mr. Perot 
and that, as a result, the two candjdatc committees sonaehow tainted the debate selection 
process. G.C. Raporl at 20-21. Absenn 6 6VidCtV.X ofa controlling rde in 
excluding Mr. Baot,  tk fact may ~ V E  ckcussed the effect of Mr. 
Perot’s participation on their h u t  le& monscqu~ce. There cenainly is 
no crsdiblc cvidamee to suggest Chc CPD w6d upan 
CampSims to exclude Mr. P m L  To the contrauy. .it o m  of the campaigns wanted 
ro Include Mr. P a t  in the &bate. See G.C. Rqart  at Attachat 6, at 7 (“since the start 
ofthe general election, the [Clinton/Oop&] Comrnrinw fully suppaned the wishes of Ross 
Perot to be included in &e CPD-spmred presidential debates and Ira8 hoped b t  the 
CPD would make a determittdon to incllpde him..”) (nspome ofClintora/Cion ‘96). ln 
fact, CPD’s UldBIIUe decision to exclude Mr. Perot (and Qthers) Q ~ Y  cbrroborates the 
absence of any plot to equally benefit the Republican and Denraocmtic nominees to thc 
exclusion of all othrrs. 

dons of ehc two 

III. STATUS AS A POLITICAL COMMITTEE 

The FECA defines “plitical c o d t t d ’  as. h par(: “my committee, club, 
association. or other group of pmms which receives contributions aggregating in excess 
of s LOW during di calendar y w  Cw which makes expndhma aggregating in excess of 
$1 .OW duting B calendar yeat.” 2 U.S.C. 0 43 P(4); see h o  I 1  C.F.R. $ 100.5. Political 
comminecs we requid to ngistcr with the C O ~ U ~ ~ S S ~ O O ,  and to report conaibutians 
received and txgknditues made in accordQlnso with &t FECA and the Commission’s 
regulations S a  2 U.S.C. 8 433 an8 t 1 C.F.R. 5 102.l(d) (requiring political cornittees 
to WgiSter with the Commission); see also 2 U.S.C. 4 434 and 1 I C.F.R. $ 104.l(a) 
(requiring politid committea to fife specifid pcponps ~ t h  the Commission). Since CPD 
did not makc a canttibution to or an cxpedtute Q ~ I  behalf of the Committees, it was not 
a palilicd comrdtlee within the meaning of 2 U.S.C. 5 431(4). Accordingly, CPD was 
not required to register and mpan with the Cornmission. 



IV. CONGLUSION 

Counsel's mo~cndations with tegaad to alleged V k d f O p l s  ofthe FECA by the 
Co&sslon an Presidential Debates. ClintonlGor@ '96 General Commitbe and the 
blJKrmp '96 Commit&@ and their treaswen. 

For all the reasons set forth above. the Comwbsision did not epprQve the Qenerd 
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Embargoed for release until 
1O:OO a.m. EST, 
Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 
Media Director, or 
Janet Brown (202) 872 1020 
Executive Director 

CQMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2000 DEBATES 

(Washington, D.C.,. . .) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000 
general election debates as well as the dates and sites for the debates. 

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had 
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After 
extensive study, the CPD has adopted a three-part standard for 2000 which i s  detailed in the 
attached document. “The approach we announce today is both clear and predictable,” Kirk and 
Fahrenkopf said. 

The CPD co-chairmen also announ6ed four dates and sites for the 2000 debates: 
0 First presidential debate: Tuesday, October 3, John F. Kennedy Library and 

the University of Massachusetts, Boston, MA 
0 Vice presidential debate: Thursday, October 5, Centre College, Danville, KY 
e Second presidential debate: Wednesday, October 11, Wake Forest University, 

Winston-Salem, NC 
0 Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO 

Madison, WI and St. Petersburg, FE have been selected as alternate sites. 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988,1992, and 
1996 general election debates. The CPD also undertakes research and partners with educational and 
public service organizations to promote citizen participation in the electoral process. In 2000, the 
CPD, with McNeinehrer Productions, will produce “Debating our Destiny,” a two-hour PBS 
special featuring interviews with participants in presidential debates since 1976. 

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on 
its 1996 voter outreach program, Debatewatch ’96. Details of the CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specializing in interactive application of the 
Internet, will be announced in the next several weeks. Background information on the CPD’s 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

(more) 
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COMMISSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CRJTEPUIA 

FOR 2000 GENER4L ELECTION DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the nonpartisan Commission on Presidential Debates (the “CPD”) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPI) sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series of nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter educational activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPDs debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates from among whom the next 
President and Vice President wiil be selected. In the last two elections, there were over one 
hundred declared candidates for the Presidency, excluding those seeking the nomination of one 
of the major parties. During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order most fully and 
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who 
have achieved a level of electoral support such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three criteria to each 
declared candidate to determine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CRIITERIA 

The CPD’s nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY 

The CPD’s fiist criterion requires satisfaction of the eligibility requirements of 
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate: 

(more) 
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a. 

b. 

is at least 35 years of age; 

is a Natural Born Citizen of the United States and a resident of the 
United States for fourteen years; and 

is otherwise eligible under the Constitution. c. 

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualify to have hisher 
name appear on enough state ballots to have at least a mathematical chance of securing 
Electoral CoIlege majority in the 2000 general election. Under the Constitution, the candidek 
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS OF E L E C T O W  SUPPORT 

The CPD’s third criterion requires that the candidate have a level of support of at 
least 15% (fifteen percent) of the national electorate as determined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 
publicly-reported results at the time of the determination. 

C. APPLICATION OF CRITERIA 

The CPD’s determination with respect to participation in the CPD’s first-scheduled 
debate will be made after Labor Day 2000, but suflicienfly in advance of the first-scheduled 
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will 
be extended to the running mates of each ofthe presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

Adopted: January 5,2000 
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BEFORE THE FEDERAL ELECTION COMMISSIQN 

In the Matter of 1 
) 

The Commission on Presidential Debates ) MUR 4987 

DECLARATION OF DORQTHY S. RIDINGS 

I, Dorothy S. Ridings, give this declaration based on personal knowledge. 

1. Since April 1997, I have been a member of the Board of Directors of the 

non-profit, nonpartisan Commission on Presidential Debates (the “CPW), which is a 

voluntary, unpaid position. Since 1996, I have been the President and CEO of the Council 

on Foundations. In addition, I currently am a Director o f  the Foundation Center and a 

Trustee of the Louisville Presbyterian Theological Seminary. I have never held a position 

with any political party, and my service on the CPD’s Board is not tied to any political 

Party. 

2. Prior to joining the Council on Foundations, I was the Publisher and 

President of The Bradenton Herald from 1988-1996 and the General Executive of Knight- 

Rdder, Inc. from 1986-1988. I also have worked as an editor, a writer, and an adjunct 

professor, and as a technical assistant on a public housing project. I obtained my bachelor’s 

degree from Northwestern University and my master’s degree from the University of North 

Carolina. 

3. From 1982-1986, I served as the President of the League of Women Voters 

of the United States (the “League”), and prior to that time I bad been associated with that 

organization in other capacities since 1976. In that regard, I am familiar with and was 

involved in the League’s sponsorship of general election presidential debates in 1976, 1980 

- 1 -  
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and 1984. The League's goal in sponsoring general election debates, like that of the CPD, 

was to provide the electorate with the educational opportunity of seeing debates among the 

leading contenders for the Office of the President. 

4. The League sponsored two presidential general election debates in 1980, 

using criteria for invitations that are very similar to the CPD's 2000 criteria: constitutional 

eligibility, ballot access, and demonstrated significant voter interest and support. ("The 

1980 Presidential Debates: Behind the Scenes," a League of Women Voters Education Fund 

publication, is attached at Tab A.) A candidate could satisfy the League's demonstrated 

voter interest requirement either by obtaining the nomination of a major party or by 

achieving a 15% level of national support (or a level of support at least equal to that of a 

major party nominee) in national public opinion polls. 

5. Based on the application of the foregoing criteria, independent candidate 

John Anderson was invited to participate in the first presidential debate sponsored by the 

League in 1980. However, President Carter declined to participate in that debate because of 

the presence ofthe independent candidate. As a result, Mr. Anderson and Ronald Reagan, 

then the Republican nominee, participated in a two-candidate debate without President 

Carter. 

6.  After the nationally televised presidential debate in which he participated, 

Mr. Anderson's support in the polls dropped, taking his support level below 15% in four of 

five polls reviewed by the League afier its first debate. Consequently, when the League 

sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the 

debate went forward between those two candidates. 

- 2 -  
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7. As the events of 1980 well demonstrate, an organization such as CPD that 

seeks to sponsor general election debates among the leading candidates for the Office of the 

President faces a difficult challenge. No candidate is obligated to debate, and there is a 

significant risk that a leading candidate would not agree to share the debate stage with a 

candidate who enjoys only modest levels of national public support. Thus, the debate 

sponsor’s legitimate god in formulating its candidate selection criteria is to be sufficiently 

inclusive so that aiiy candidate properly considered a leading candidate is invited to debate, 

but not so inclusive that one or more of the candidates in whom the public has demonstrated 

the greatest level of support refuses to debate. Given that the purpose of the CPD’s debates 

is to afford the voting public an opportunity to sharpen their views, in a debate format, of 

the principal rivals for the Presidency, the absence of one of the leading candidates would 

dramatically undercut the educational purpose of its debates. 

8. CPD adopted its candidate selection criteria for the debates it hopes to 

sponsor in 2000 with the foregoing considerations in mind, as well as with the goal of 

adopting criteria that would be clear and readily understood by the public. In my capacity 

as a member of the CPD’s Board, I was involved in the discussions and the decision-making 

process that led to the Board’s unanimous decision to adopt the document entitled 

Commission on Presidential Debates’ Nonpartisan Candidate Selection Criteria for 2000 

General Election Debate Participation (the “2000 Criteria”), a copy of‘ which is attached 

here at Tab B. The 2000 Criteria were adopted after extensive consideration of how best to 

achieve the CPD’s educational goals. Contrary to what I understand the complainants have 

claimed, the GPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose. 

They were not adopted with the intent to keep any party or candidate from participating in 

- 3 -  
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the CPD’s debates or to bring about a predetermined result. Rather, the Criteria were 

adopted to further the legitimate voter education purposes for which CPD sponsors debates. 

9. In connection with the debates it sponsored in 1988, 1992 and 1996, CPD 

employed an approach to candidate selection that involved the consideration of multiple 

factors in an effort to identify those cmdidates with a “realistic chance of being elected.” 

The earlier criteria, like the current criteria, were intended to identify the leading candidates 

for the Presidency. It is my understanding that the Federal Election Commission rejected a 

challenge to the CPD’s earlier criteria brought in 1996 and found that the CPD’s criteria 

were “objective” and otherwise consistent with the FEC’s regulatory requirements. 

Although it would have been easier in some respects simply to employ again in 2000 the 

criteria that had already withstood legal challenge in 1996, the CPD recognized from the 

experience in 1996 that its contribution to the electoral process likely would be enhanced by 

adopting criteria that were clearer and simpler, and the application of which would be very 

straightforward. 

10. One ofthe criteria set forth in the CPD’s 2000 Criteria is the requirement that 

a candidate have a level of support of fifteen percent of the electorate, as described more 

l l l y  in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support 

was preceded by careful study and reflects a number of considerations. It was CPD’s 

considered judgment that the fifteen percent threshold best balanced the goal of being 

sufficiently inclusive to invite those candidates considered to be among the leading 

candidates, without being so inclusive that invitations would be extended to candidates with 

only very modest levels of public support, thereby creating an unacceptable risk that leading 

candidates with the highest levels of public support would refuse to participate. 

- 4 -  
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1 1. I understand that the complainants have alleged that the fifteen percent is an 

unattainable level of support for an independent or minor party candidate to achieve without 

participation in the debates. CPD’s review of the historical data is to the contrary. As 

noted, John Anderson achieved this level of support prior to the first debate in 1980 and, 

therefore, was invited by the League to debate. Other independent and third-party 

candidacies from the modem era demonstrate the point as well. George Wallace achieved 

significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in 

1992, particularly before he withdrew from the race in July of 1992. (Mr. Perot 

subsequently re-entered the race shortly before the 1992 debates.) 

12. The CPD considered, but rejected, the possibility of using eligibility for 

public fimding of general election campaigns as the criterion for debate participation rather 

than another measure of public support. However, that criterion is itself both potentially 

overinclusive and underinclusive. Eligibility for general election funding is determined 

based on performance in the prior Presidential general election. We realized that such an 

approach would be underinclusive to the extent that it would automatically preclude 

participation by a prominent newcomer (such as Ross Perot in 1992), but also would be 

overinclusive to the extent it would mandate an invitation to the nominee o f a  party that 

performed well in a prior election, but who did not enjoy significant national public support 

in the current election. In addition, while the Congress determined that five percent was a 

sufficient level of support for purposes of determining eligibility for federal funding as a 

“minor” party (at a level that is substantially lower than that received by the “major” 

parties), as noted, a debate host hoping to present the public with a debate among the 
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leading candidates (none of whom are required to debate) must necessarily take into account 

a different set of considerations. 

I declare under penalty of perjury that the foregoing is true md correct. Executed on 

April a 2 0 0 0 .  
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Leadership C ~ ~ t r i b u t o ~ ~  - $50.680 or mom (cash or In khd) 
Atlantic Richfield Company Herman Mlllec Inc. 
BankAmerka Foundatlon IBM Corporatlon 
Carter Hawley Hale Stores, Inc. New York Llfe lnsumnce Company 
Chewon USA. Inc. Young & Rubicam. Inc. 
Covlngton & Burling 

Voters Servke Grant of $50,000 f ~ r  Btate and lLocal Leagas ActMtles 
Charies Benton Foundation 

IWJor Contrlbaeors - $25,ow 
The MacANrur Foundation 

National Supporters 
Alcoa Foundatlon 
Anderson Clayton & Company 
Beatrice Foods Company 
Blue Bell, Inc. 
The Coca-Cola Company 
First City National Bank of Houston 
Oeneral Electric Compariy 
W. R Grace & Company 
Gulf Oil Company 
Gulf h Western Foundation 
tiofman-La Roche Inc. 
Honeywell, Inc. 

Interlake, Ine. 
Lever Brothers Foundation 
Liggett Qroup, Inc. 
Loctite Corporation 
Mesxk & Company 
0. 1. Corporation 
Radio Corporation of America 
TheSchermanFoundatlon 
Sidney Stern Memorial 'TLust 
Exas Utilities Company ' 
Warner Communicatlons, Inc. 
Waste Management. Imc. 

The LWVEF gratefully acknowledges the many cash and In-kind contributions by corporations in 
Baltimore and Cleveland to defray site expenses. 
The L W F  also acknowledges, with great appreciation, the many cash and in-kind 
contributions of League members and citizens throughout the country to defray the cost5 of the 
Poturns and Debates. 
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On October 28, 1980, 120 million Americans, 
the largest television audience in our nation's 
histoty watched Jimmy Carter and Ronald 
Reagan debate face-to-face. This event 
climaxed a long and grueling presidential 
campaign. Interest In it - o n  the part of both 
press and public - Intensified as the long 
playing drama unfolded and election day 
approached. Would the major presidential 
candidates actually face one another in what 
had been billed as the superbowl of the 1980 
election? 

The League of Women Voters, which spon- 
sored this and the preceding Debate between 
Ronald Reagan and John Anderson, as well as 
three Presidential Forums during the primary 
season undertook many roles during that 
critical time. It was by turns negotiatoc 
mediator, fundiakr and producer, as it tried 
to overcome the obstacles and resolve the 
conflicting aims of all those with a stake in Me 
debates. The public clearly wanted to see and 
hear presidential candidates at the Same time, 
in the same place and under the same . conditions. The candidates and their strate- 
gists understandably were seeking the most 
advantageous conditions and were anxious to 
control the terns of debates. If they didn't get 
what they wanted at any given time - condi- 
tions that changed as the political fortunes of 
the campaign shifted - they could walk away. 
The League's difflcultjob was to resolve those 
often conflicting interests and make the Presi- 
dential Debates a reality. 

Against considerable odds, the League was 
successful in making huo Presidential Debates 
happen in 1980 - Debates that set several 
benchmarks that promise to have a lastlng 
effect on the way voters choose their presi- 
dents. It was the flrst time a debate sponsor 
grappled with the participation of nonmajor 
party candidates, an issue that is likely to 
persist in future debate presentations. What is 
perhaps more Important, the League's suc- 
cessive sponsorship of 1976 and 1980 Presl- 

dentiai Forums and Debates puts the organf- 
zatlon well on the way toward achieving one 
of its major voters service goals - to establisl: 
such debates as an integral part of evely 
presidential election. 

L r& 

The League's determination to sponsor $'red- 
dential Forums and k&ates In 1976 and 198( 
was deeply rooted in its own history and 
sense of mission. The League has been 
committed to providing a variety of services tc 
voters since its founding in 1920. State and 
local Leagues throughout the country have fo- 
years offered nonpartisan arenas for candl- 
dates to discuss campaign h u e s  so that 
voters could make side-by-side comparisons 
of the candidates and their views. These 
candidate events have dealt with every electlve 
office from local school boards to the United 
States Senate. 

When the League s e t  out In 1976 to bring 
presidential candidates together in a series of 
primary forums and general election debates, 
I t s  sponsorship was thus a natural though 
majoz extension of the long tradition of these 
state and local League-sponsored candidate 
events. And the timing was right. There had 
not k e n  presldential debates since 1960, 
when John Kennedy and Richard Nixon faced 
one another in network-sponsored debates. 
Slxteen years later, in 1976, the public wanted 
presidential debates (a Gallup poll showed 
that Seven out of 18 people were in favor of 
debates), and very slgnificantl~ the candi- 
dates wanted them, too. With this tide flowins 
in its favor, the League was succwful In its 
first Presidential Debates project. By the end 
of the 11976 election season, the League had 
presented four Forums at key points durlng 
the primaries and three Debates between the 
Republicans'candidate, Gerald Ford, and the 
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public with research publications and other ed.%.ational services, both on current lssues and 
on cltizen parttclpation techniques. The network of ~ocal Leagues has a multlpller effect In 

Democrats' candidate, Jimmy Cartec as well 
as one between their running mates, Robert 
Dole and Walte: Mondale. 

As the next presidential campaign ap- 
proached, the League's national board 
weighed the merlts of making so major an 
effort once again. The League knew from 
experience that there was a huge "consumer 
demand" for more thoughtful treatment of the 
Issues in the campaign and for getting the 
candidates to discuss their positions on the 
Issues in a neutral setting. The board con- 
cluded that debates could serve as e n t l a l  a 
role in 1980 as they had in 1976, by providing 
a necessary alternative to the 30- and 60- 
second spots and the paid political programs. 

Once agaln. the League mobilized state and 
local Leagues throughout the country, under- 
took a massive fundraising drive, hired staff to 

; . 

direct the project began visiting potenl 3 : 

debate sites and committed the whole I ?:a'- 
zatlon to ensure that a series of Preside -:..? 
Forums and Debates would be a part o .-< 
1980 presidential election. 

As it turned out. a sed- of four Res1 v- 
Forums throughout the primary seasor . ,:i 
scheduled, only three of which took pla 
Though the original schedule provided '. - \  

events at each site, one for Democratic :-: : 
one for Republican aspirants, politlcal r '2. 7 .- 
d!ctated that in 1980 only fkpublkan ci: - z . -  
dates met face-to-face to address key G.- .  
paign issues. The opposite was true In > 7 ;  
when forums took place only between I e- 
cratic candidates. (See Appendlx A for d ..:?, i 
on 1980 Forums). 

Reagan and Jimmy Carte& who each se .- :. ' 
Near the end of the 1980 primaries, F -.I 

I 



likely to be hls party's nominee. publicly 
agreed to partidpate in League-sponsored 
Debates that fall. In fact, Reagan's announce- 
ment came during the last League-sponsared 
Porum on April 25 In Houston, Texas. M o d -  
erator Howard K Smith put the direct ques- 
tion to Reagan and to aeorge Bush: 'If 
nominated by your par& would you agree to 
partidpate [in League-spomred Presidential 
Debatwl?' Governor Reaaan's reply: 'I can't 

Ohio; Louisville, Kentucky; and Portland, Qre- 
gon as the proposed sites for these Debates. 
Qeographkal diversity was a factor In select- 
ing the sites, as was the avallablltty of suitable 
facilities. 

What was left to determine were the criteria 
by whkh candidates would be invited to 
debate - a process Uaat was to k o m e  a 
cause celebre. 

. _  I 

wait.' 

he addressed the national convention of the 
Carter's promise came on May 5, 1980 when 

ate League of Women Voters of the United States 
in Washington DC. He was asked. 'Mr. PTesl- 
dent. . . we'd like to know if you'd give Your 
promise to us today to participate In the 

The lnclwbn of independent and UIM-Party 
candidates In oresldentlal debates was corn- 

League-sponsored Presidenhl Debates this 
fall if you are the nominee of the Democratic 
Party.' Mr. Carter's reply: 'Yes1 Yes I will be glad 
to participate this fall if I am the nominee. It 
would be a g e a t  pleasure to be the nominee 
and to debate. . .- 

Mth public commitments in hand the 
League turned toward several other h u e s  
related to the Debates, such as eligibility 
requirements for candidate participation for. 
mat number of debates, and selection of 
debate stkes. As a means of solkiting prelhl- 
nary advice on these and other topics, the 
league's board established a 28-member Pub- 
lic Advisory Committee on Presidentla1 De- 
bates. The committee was chaired by Carla 
Hills, former Secretary of Housing and U-n 
Development with the Ford Administration ' 
and Newton Mhciv4  former chairman Of the 
Federal Communications Commlssion under 
President Kennedy 

In July, the League's board announced its 
proposed schedule for the series: three Presi- 
dential Debates and one We-Presidential De- 
bate, starting in September. At the same Pime, 
they reviewed some 20 potential debate sites 
and identified Baltimore, Maryland; Cleveland 

pletely unchaAed territory. There was no his- 
tory to look back 03. The Kennedy-Nixon 
debates in 1960 and the Ford-Carter debates 
in 1976 had set a precedent for debates 
between major-party candidates, but there 
was no precedent for b w  to deal wlth the fact 
that from time-to-time an independent or 
minor-parly candidate emerges as a slgnifl- 
cant foKe in a presidential campaign. Slnce 
1980 seemed to be such a year. it was  
ImpemtIve chat the Lagwe set objective 
criterla early by whlch to determine whkh 
candidates merited treatment as "significant' 

Literally dozens sf candldates were inter- 
ested In being included. Yet the goal of havhg 
candidates deal with the Issues in some depth 
would be defeated If the cast of chamcters 
became too large. The Le;igu@ knew that It 
would also be much harder to get the mmr- 
party candidates to agree to debate If they ha : 
to share the platform with candidates they 
consldcred less slgnilkant. Therefore, the 
League decided not only to establish crlteria 
for the selection of debate participants, but 
also tc announce these criteria well before 
applying them, so that both the public and th ' 
candidates would lmow all the rules. 

For the League, no h u e  took more atten- 
tion or lnvolved more discussion than the 
development of these criteria. The League 
knew that such criteria would not only play a 
critical part in the 1980 debates planning, but 
also that these criterla and the process by 
which they were determined would be care- 
fully scrutinized. Moreover. the Federal Elec- 
tion Cornmlsslon (ITC). the agency set up to 
regulate federal elections, would view the 
criteria as a measure of the League's nonpar- 
tisanship. (The FEC permits a debate sponsor 
to exerclse its discretlon as to whom to Invite 
as long as debates are nonpartisan and 
include at least two candldates. See box 
p. 8. for a detailed description.) 

The criteria for selecting candldates to a p  
pear were based on the FEC's requirements 
and the League's OWTI long-standing and strict 
standards for offering voters reliable nonpar- 
tisan pre-electlon information about candi- 
dates and their posltions on issues. They Rad 
to be nonpartisan; they had to be capable of 
objective application so that they would be as 
free as possible from varying interpretations; 
and they had to be easy to understand. 

bl 
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L W  hesident Ruth J. Hinerfeld meets with 
James Baker; chairman ofthe Reagan for 
hesident committee (L) and Carter Campaign 
Chairman Robert S t r a w  (R) to work out 
details for a Carter-Reagan debate. 

On August 9, the League's board adopte 
three criteria by which invlhtions would b6 
extended. Any candidate invited to partici~ . . 
would have to meet all three: 
1. Cmstitutionai elQbility - Only hose c !-. 

didates who met the requlrements of U .' 
Constltutlon of the United States were 
considered. Artlcle 11, Section I require 
the President to be a hatural born citi- 
zen.' a t  least 35 years of age, and a 
resident within the United States for at 
least 14 yeam. 

2. Ballot access - A presidenthi candidat( 
had to be on the ballot in enough state- . 
have a mathematlcal posslbllity ofwlnn -r 
the election, namely, a majority of vote 
(270) in the Electoral College. 

3. Demonstfated Significant uokr interest 
and support - A candidate could demo 
strate significant voter interest and SUP 
port in one of two ways: nomindon by . 
major party; or, for mlnor-party and ind. 
pendent candidates. nationwide public 
opinion polls would be considered as ai 
Indicator of voter interest and support. 
Those candidates who received a level of 
voter support in the polls of 15 peKent or 
a level of support at least equal to that of a 
major-party candidate would be Invited to 
participate in the &bates. 

The criteria were announcedat a press 
conference in New York City on August 10. 
The first and second criteria occasioned little 
comment but the 15-percent level ofsuppd 
In nationwide public opinion polls created 
considerable controversx with the press. tl . 
pubik and the candidates all getting into a 
mini-debate about the use of polls and the 
appropriate threshold for deciding who 
should be invited to debate. 
Some. lncludiny pollsters, questioned tha 

use of polling data to measure significant 
voter support since polls are subject to 
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sampling error and variation In techniques. 
The League acknowledged the fact that poll 
data were not perfect. but argued that polls 
were the best objective measure available for 
determlnlng how much voter interest and 
support a nonmajor party candidate had at a 
given point in the course of the campaign. 
And that is what the League had to gauge 
before extending invitations. 

figure or the choice of 15 percent as that 
figure. Threshold levels ranging between 15 
and 25 percent had been discussed by the 
Advisory Committee. The League's board 
aRer carefully weighing the options, decided 
that a speclnc figure, though admittedly arbl- 
trary. would provide the most objective basis 
for a declsion. In settling on the 15-percent 
figure, the board took into account a number 
of factors: the records of public opinion polls 
in previous presidential elections and their 
relationship to election outcomes; the sub- 
stantial obstacles faced by nonmajor party 
candidates; and variations among public opin. 
ion polling techniques and the precision of 
their results. The board concluded that any 
nonmajor party candidate who, despite the 
odds such candldates face, received even a 
15-percent level of support In the polls 
should be regarded as a significant force in 
the election. 

The League's board also decided that it was 
essentlal to apply the criteria to nonmajor 
party candidates as  close In time to the first 
Debate as was realistically possible. To allow a 
sufficient amount of poll data to be gathered 
between the last major-party convention and 
the scheduled first Debate, which was 
targeted for the third week in September, it 
was clear that the League could not effectively 
apply the criteria until the second week in 
September. 

At the same August 10 press conference it 
was announced that the League would extend 

Others criticized either the use of a specific 

. 

formal invltations to the mq@-party candi- 
dates later that week at the conclusion of thc 
Democratic National Convention. (The Repu . 
licans had met in July.) 

Realizing that decisions made In eariy S ~ F  - 
iembec while appropriate at that time, mlgl-. 
not remain so, the League's board had also 
determined that it was essential In order to 
be faithful to the purposes of the Debates, t 
reserve 'the right to reassea partlclpation c .  
nonmaJor party candidates In the event of 
signlficant changes In clrcumstanues durinc 
the debate period.' League Resident Ruth J 
Hlnerfeld gave clear notice a t  the August 10 
p r e s  conference that the board would re&.* 
such candidates' standhgs before subsqui 7 :  

debates in light of the established criteria, 
then extend or withhold Invitations 
accordingly. 

way for the League to invite candidates to 
debate. 

The establishment of the criteria cleared I -. 

By the summer of 1980, as the League was 
ready to extend invitations to the major-party 
candidates, the public commitments those 
candidates had made in the spring to @ci- 
pate in League-sponsored Debates had begun 
to waver. The political climate had changed. 
John Anderson's Independent candidacy had 
gained momentum and had become a force 
to be reckoned with by both the candidates 
and the League. 

On August 19, a week afier the Democri - 
nominated Jimmy Carter as thelr standarc 
bearer in 1980 (Ronald Reagan had alread 
been nominated by the Republican Party), 
League fonnally invited Jimmy Carter and 
Ronald Reagan lo participate in a series 01 
three Presidential Debates - the final date 
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sltes and formats to be worked out at a later 
time. 

By late August nelther candidate had said 
yes  to the League's invitation. Stattlng on 
August 26, the League began to meet with 
their representatives In joint session to dis- 
cuss the whole debate package, including the 
number of debates, dates, sites and formats, 
and to secure an agreement from both candi- 
dates to debate. Carter strategists wanted 
earlier debates, Reagan shategkts wanted 

League set up meeUngs with the candklab 
representatives to reach agreement on the 
details of the first Debate, scheduled for 
September 21. All aspects of this fl& Deb;::< 
In Baitlmore were agreed upon by Wagan 2-e: 

Andersn representatives. Carter had still " c .  
agreed to debate. 

The invitation to debate remalned open . 
Jimmy Cartec and the League indlcatd th :' 
third podium would be held In readiness fc . 
him at the Baltimore Debate In the bw tk ?' 

fewer debtes. All these spfflfics were put on 
the table for dlscusslon - none of the differ- 
ences seemed insurmountable. Yet at the end 
of this meeting neither side made a commlt- 
ment to debate - each was waiting to see 
whether John Anderson would be included. 

On September 9, after reviewing data from 
five different polling organizations, In consul- 
tation with three polling experts (not involved 
In the polls being used), the League an- 
nounced that John Anderson met i t s  criteria 
and he was immediately invited to participate 
in a three-way Debate in Baltimore on Sep- 
tember 21: H e  accepted lmmedlately, as dld 
Ronald Reagan. Jimmy Carter announced thal 
he would participate in a three-way Debate 
only after a two-way &&ate with Ronald 
Reagan. Having established Its criteria and 
having invited John Anderson, the League 
would not agree to Carter's proposal. 

Following the September 9 decision, the 

'The flve polling organizatlons whose data the 
League examined were: Louis Harris Associates, 
the Los Angeles llrnes, the Roper Organization. 
NBUAsnxlated Press and the Oaliup Poll. The 
three polllng experts consulted by the League 
were : Mervln Field, Chairman of the Board of the 
Field Research Corporation: Lester R Frankel. 
ExecuUve Vice-President of Audits and Surveys, 
IC.: and Dr. Herbert Abelson, Chairman of the 
Board 01 Response Analysis Corporatlon. 

&as the source of considerable spe&Mor. ::. 
the press and a favorite topic for politkal 
cartoonkts. Howevec when it becameappir. 
ent that Jimmy Carter would not change hi 
mind about partlclpatlng In a three-way De 
bate, the League announced that there wo . .. 
be no -empty chair in Baltimore. The Arst 
1980 League-sponsored Debate took place ' '. 

September 21 as scheduled, but only Reg i" 

and Anderson took part. (See Appendix B f. - 
details on 1980 Debates.) 

In sponsoring the Baltimore Debate the 
League had held firm to its plan to invite ail 
significant candidates to debate and had not 
agreed to Cartefs condition that he would 
appear in a three-way Debate only after 
debating Ronald Reagan one-on-one. How- 
eve$ the League also recognized that ule 
Baltimore Debate had failed to meet k. 
of giving voters an opportunity to see and 
hear all of the significant presidential candl- 
dates at the same time, In the same place i-. 

under the same conditions. Unfortunately. '-. 
prospects for a three-way Debate did not 
improve atter September 21. with Cartel's 
terms unchanged and with Anderson still 
showing enough support in the polls to mc . ' .  

the League's criteria for partlcipation it a p  
peared there might be no further debates. 

Yet it was becoming increasingly clear th .: 
the publlc wanted more debates. The Leag .e 

-. 
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was caught between the ‘irreslstible force’ of 
voter demand and the ‘immovable objecr of 
Carter‘s demand. In an effort to break the 
stalemate the League called all three candi- 
dates‘ representatives shortly aRer the &It& 
more Debate and put forward a new package. 
The League now offered a two-way Debate 
between Carter and Reagan tied to a three- 
way Debate among Carter, Reagan and Ander- 
son. This time Carter and Anderson accepted 
but Reagan rejected the plan. 

At the same time the League made this 
offer, it also invited all three vice-presidential 
candidates to participate In a Debate in Louis- 
ville, Kentucky. Democrat Walter Mondale said 
yes. Independent Patrick Lucey said yes, but 
Republican Oeorge Bush said no. When Bush 
said no, Mondale then declined the League 
Invitation, and the vice-presidential debate 
was cancelled. 

The presidential series also appeared 
doomed. The League withdrew its proposal 
when no agreement cowld be reached, and . there seemed very llttle hope of working out 
any future agreement. In the next few weeks, 
however several developments helped to 
break the stalemate. Voter interest in a: debate 
between the major-party candidates continued 
to build as evidenced by major national 
public opinion polls released during that 
period. Editorials and columns appeared in 
some of the nation’s leading newspapers and 
magazines calling on Jimmy Carter and 
Ronald Reagan to debate one-on-one. 

Durlng this same period the polls also , 
showed that John Anderson‘s support was 
eroding. In mid-October. in keeping with the 
policy established when the criteria were an- 
nounced. the League’s board reviewed his 
eligibility for participation. The board exam- 
ined the results of five national polls taken 
between September 27 and October 16, con- 
ducted by the same polling organizations 
whose results the League had examined in 

LWVEF o w l s  brief theJoumacrstS wlhs 
formed the panel of questioners for the 
debate in Ljalttnore behoeen Ronald Reagan 
and John finderson 

making its early September deciskm. Four of 
these ffve polls showed John Anderson’s !eve1 
of support below 15 pekent dearly below the 
levels of support he received In thme same 
polls In early September. In consultation with 
the same three polling experts with whom it 
had conferred ~ t r lka ;  the League’s board 
determined that John Anderson no longer 
met the League’s criterb. The League then - 
on October 17 - invited Jimmy Carter and 
Ronald Reagan to debate In  Cleveland Ohio 
on C%tober 28. Both candidates accepted the 
invitatlon. 

The xenarfo was very dlfferent from that 
first envisioned by the League. As OrfgiMlly 
planned, a debate so late In the campaign 
would have been the last In a serles of three, a 
ser!es that would have offered the possibility 
of varying the subject matter and format. Now. 
the two main contmders would have only one 
chance to face one another. Octaber 28 had 
become transformed from one In a series of 
opportunities for candidates and voters to 
deal thoughtfully with the issues into a 
winner-takeall event. 

With such high stakes, planning for the 
actual Debate was a delicate pro~ess. Candi- 
dates’ representatives were concerned about 
audience size, color of backdrop, the place- 

. .. 
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ment of still photographs in the hall, etc. But 
the format was of greatest concern. 

For the very reason that the Cleveland 
&bate would now be the only one between 
the two major-party candidates, the Leagar 
urged a format that would produce the freest 
possible exchange on the broadest possible 
range of campaign issues - namely, using 
only a moderator to direct the flow of ex- 
change between the two candidates. It was a 
format that had worked exceptionally well In 
the second of the 1980 League-sponsored 
Forums in Chicago. 

be the only Debate between Carter and 
Reagan - this format was not acceptable to 
either candidate. With the stakes so high, 
neither was willing to take his chances on 
such a free-flowing format. Both insisted on a 
more predictable exchange. using a mod- 
erator and panelists as in the 1960 and 1976 
debates. 

The League like many viewers and press 
critics, was far from satisfied with either tbis 
format or that of the September Debate. The 
fact was. however, that the candidates' repre. 
sentatives insisted on the 'modifled press 
conference' format of both Debates, 
negotiated to the minutest detail. It was that 
or nolhlng. 

panel selection. The League had developed a 
roster of 1 0 0  journalists Worn whkh the 
moderators and panelists for both Debates 
were finally drawn. League Staff conducted an 
&utive search through consultation with 
professional media associations. producers of 
major news analysis shows and editors and 
news directors representing minority media. 
Particular attention was given to the jour- 
nalists' areas of expertise and their reputation 
for fair and objective reporting of the issues. 

The final selections were made by the 
League in consultation with the cochairs of 

For exactly the same reason - that it was to 

closely allied to the format issue was that of 

When the League announced In No, c r . 3 :  
1979 I t s  Intention to sponsor .a wrir.s .. 
Presidential Forums and Debates, ii .. .>. 
the mldst of a prolonged struggle o e: ... 
ing sources and the shucture of fed-:-: 
candidate debates. With the Federal : cr : .& 

Commission (FEC), the agency set L :C 
regubte federal electtons under the : 3 7 ~  
Federal Election Campaign Act (EC4 . 2n 
the provisions of that act made it un ab-'> 
any corporation or union 'to make a x r c -  
t b n  or expendime in Connection wi-n ar:. 
electson b any polltical offlce. , . .* Ir : :.-'- 
while the LWVEP was planning the 1s - ,z 

Presidential Forums, the FEC inform. .. :. 
vised the League that colparate and :- 8 . 1  

funds to finance the Fomms would r; : : :+: 
prohibited as long as such conDrlbuii Y S  ' : 

not have the 'efit of suppoMng or '3: r - I 
particular parties or candidah.' But n : 2: 
affer the L W F  had already conductc : ' - +  

forums series partly financed by cclporak.~ 
and union contributions, the FEC issued ii ': 
poky statement barring %if(c)(3)organi- -;, 
zations such as the W F  from accepting '! 
corporate or union donations to defray the : 
casts of such events as debates. The FEC . , 
admitted that corporate and union donation ; 
to the LWVEF were not political contribution: ; 
or expenditures under F E W  deflnltDnn : 
those terms, but the agency said afia -?-.! 

LWrs expenses were newerthelw : : c .  
bursements'in connection with'an P .:<' 

and therefore could not come Worn c --. . i 5 

The 1976 decision, which was mad 
advance of the League-sponsored Poi 7 -:.. 3 

Debates, had a devastating effect on I -.c'; A 5 

or union sources. P 

C 
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I L ~  to fund t h e  FttsldenUal Debates. 

bates 
)n February 1L 1977, convinced that Resi- 

d Debates were an important edu- 
(anal seml~e to the publlz and fearlng the 
: Bedson would have an Impact on state 

i i'kmd and the League of Women Voters of 
Anqeles sued the FEC challenging I t s  

I to Drohibit the LWVEF from acceotina 

yjs on the importance of debates to an 
Xtned electorate the PEC cancelled I t s  
UCr dedsion and agreed to begin the 

Id not be&e UEt'any 
area were necessary but 

as a way to remove the chilling 
Meel of the FEC's prior action on potential 

', The process of setting those regulations 
1 !bok almost three vears. In order to omrantee 

rate donors. 

who might reasonably be expected to act In a 
mpa*n manner and by establishing strict 
nrles as to who might be invited to participate 
h the debate. 

Thus the R C  began the rulemaking process 
agaln and dweioped a regulation that took 
effect on April L 1980, barely In time for the . 
League to undertake thp: massive fundralsIn 
necessary to sponsor the 1980 RaMentJal 
Debates. This regulation broadened spolssor 
ship of debates to 501 (c)(3) and 501 (c)(4) 

. I 
1 

: 

As soon as the new regulation went into 
effecC the League began to rake money from 
corporations for the a980 lVesielenUal&- 
bates. A breakthrough In securing the neces- 
sary amount of funding came when six mor 
corporations each contrlbuted $50.000. (See 
Inside front cover for list of corporate contrl- 
buton.) (The largest single contribution In the 
history of the LWVEFs Debates prqlect was a 
gift of $25o.aoO from the Cbrtes knton 
Foundation In 1976, made before the IS76 
FEC ruling.) 

In all, the League raised and spent ne&y 
$700,000 for the 1980 Presidential Forums 
and Debates, which could not Wtc taken 
place Wttbut the generous contributtons of 
the corporations and Indlviduais Involved. 
This $700,000 was greatly augmented by the 
value of volunteer hours - particularly those 
of League members h Baltimore, Louisville 
Portland and Cleveland - making the Debates 
far more than a mllllon dollar effort. 

' 
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the Advisory Committee Carla Hills and 
Newton Mlnow, after they discussed the pool 
ofjournalists with the candidates' 
representatives. 

The League preferred to keep the candi- 
dates' representatives entirely out of the panel 
selection process. However, because OF the 
tremendous significance of the Cleveland De- 
bate the candidates' representatives InsIsted 
on king involved in almost every decision - 
large and small. 

A aek Q e. am 

Scholars Steven Chaffee and Jack Dennls write 
that while many questions about debates 
need more study and research, one conclu- 
s b n  drawn from studies of the 1969 and 1976 
presldentlal debates Is that 'the debates make 
substantial contributions to the process of 
democracy and perhaps even to the longer- 
term viability of the system. The research 
offers a great deaf of support for the pr~-@sl- 
tion that the debates serve important informa- 
tional functions for voters.*1 They enable the 
voter to weigh the alternatives being proposed 
by each candidate. and 'as an infoqation- 
gathering device they have the unique vlrtue 
of allowing a simultaneous consideeatbn of 
the alternatives,- without which the voter is 
forced to gather Information from "a larse 
series of such discontinuous, one-sided pres- 
entations as advertisements, news reports of 
speeches, and party  convention^:^ 

When scholars, historians and political ob- 

"The Past and Future ofPresidenlia1 Debates, 
Austln Ranney, Ed. 'Resldentlal Debates: An 
Empirical Assessment. by Steven ti. Chaffee and 
Jack Dennis, 1979, American Enterprise Instltute, 

'lbld., p. 99. 
'Ibld., p. 99. 

p. 98. 

servers write the definitive history afthe ' - - 
Presldentiai Debates, how wlfl they be VI~ .A. .. 

What contributions did they make towan _. 
democratic system of government? tiow 2: - 
the League's experience as sponsor - Ibc .- . 
successes and I t s  Pallures - serve ta Imp. - 
the quality of debates in the future? 

hlstorkal perspective, it is posslble to ma -.. 
some telling obsenations about the s@ -'. 
cance of the E380 Presidentla1 Debates BT c 
the lessons to be learned. The nature anc : r 
quallty of the n984 presldenhl campdgn - : 
fast-approaching event - will be sffeded I.  *. 
how constnrctively we use the inkervenhg 
time to evaluate the 1980 Presidential Det i'. 
experfence in order to build a better one 

Nthough it Is too early to achieve an 

1984. 
Presidential Debates In 19841 Yes. Resi .:.- 

Ual Debates evcry fowr years are now baa-- 
ing the norm: never before have w e  had 
debates In consecutive praldenthl electla - i 
This nascent tradition, tcgether with vokn 
hei@&qed sense of entitlement - a right to 
see and hear presidential candidates 
the hues at the same Ume. in the same place 
and under the same conditlons -will weigh 
heavily against the reluctance of future caradl- 
dates to participate. 

But even if the weight of voter expectation 
overrtdes the resistance of maJor-party candi- 
dates, the compiex problems surrounding the 
participation of minor-party and independ '-. 
candidates remain. In a 1979 report, the 2 . .. 
Century Fund Zisk Force on Elevlsed Pres 
dentiai Debates called &Is 'the single moso 
difflcult issue confronting Resldentki De- 
bates.' (The 20th Century Fund is an inde- 
pendent research foundation that stud& 
economk, political and social institutions a 
hues.) In 1980. the League tackled the Isst. 
with its eltgibiiity criteria. That approach will 
be a starting point for all future efforts to sei 
rules for debate partlclpatlon. 

I 
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In 1975, the Federal Carnrnunhatlons Commlsslon ruled that debates could be exempt h.o& 
the 'equal time- resbictiow of Section 33L5 of the Communkatioon~ Act of E234 lfsp~mmhip 1 
was independent of both broadcasters rand candldates and the debates could 
bona fide news events. Thus, h lQ76 and l9W, the k$ue  w e d  as the lnd 
spoonsor of the &bates, which were cowed by the broadcast media as news 

o 45.8 rnllllon households, approxi 

e L204 members of the media were present h Baltimore to cover the Anderson- 
Debate. l.632 media representatives were In CIewhnd to cover the Carter- 
Thls included still photographers and prlnt, 3% radio and fonzllgnJoumalistS. 

v llhe Voke of America braadcast the Debates lfve or tapedelhyed h Embh b e  
listening audience. VOA3 39 language .services used exc@qAs of the Debates In 
for newscasb. The Debates were broadcast lhre in Spanbh to dl of lath 

In 1980: 

the Carter-Reagan Debate. A 
120 million wlewers, In the United Sates  

1. 

The League itself  gives the 1980 Presiden- 
tial Debates experience mixed reviews. It takes 
pride in the history-making nature of its . efforts. And It takes pride in adhering to its 
main goal. The League's persktence did 
enable funerlcan voters, In record-breaking 
numbers, to hear significant presidential can- 
didates debating the Issues. It met an unques. 
tionable 'consumer demand': an October 
1980 national public opinion poll found that 
73 percent of the people surveyed wanted 
such debates. Voters had two opportunities to 
make side-by-side comparisons of candidates 
and their posltions on the Issues. In an 
election characterized by slick candidate 
packages - SO- and 60-second mdio and 
television advertisements and canned 
speeches - the League Debates gave the 
voters the solid Information they needed to 
help them cast an lnformed vote. 

Yet despite the clear demand from voters 
for this service, the 1980 Presidential &bates 
bere in constantjeopardy. League plans for a 
comprehensive serles  of four Debates - three 
among presidential candidates and one 

among their running mates - had to be 
abandoned: a three-way Debate never took 
place; and because the major-party candidate - 
met only once, that Debate took on all the 
burdens of a 'winner-take-all' event. Issues 
concemlng structure and format were 
negotiated to the minutest detail. Candidates 
were unwilling to try new formats, and they 
threatened to walk away from debating at 
many turns if' they did not get what they 
wanted. 
These difficulties faced by the League in 1980 
will be facing the League or any other debates 
sponsor in the future. Whenever a major 
candidate sees disadvantages In sharing a 
platform with an opponent a debate may nnt 
take place. And whenever the smallest fatu ' 

of the pian seems disadvantageous, the thrt 1'  

to walk away can hold the effort hostage. b 
ensure that improved debates become a 
regular part of every presidentlal election, at 
to examine and improve the political 
communications p rocw (how candidates 
communicate to voters their stands on Issue. 
the LWVEF has embarked on a three-year 
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Above, UYVEF cha(r RLtul J. ffhefetd brlefs 
the press the day before the Cleveland debilte 
betwcen Jimmy Carter and Ronald tkagan 

project leadlng up b the 1984 presidentla1 
election. The League wlll reach out to the 73 
percent of Amerkans who have said they are 
in favor of debates through their various 
organizations, institutions and as individuals. 

The pu- of this effort is to rake hues 
about the ways in which candldates 
communicate with the electorate, and to 
educate the public about debates and the 
whole pollUcal  communicathm process. Tt - 
events will Include town meetins, opinion 
leader gatherhgs and heanlngs among 
others. Above all this proJect will Identify e - 
mobfllze the debates constituency so that I -. 
constituency can demand of future candid *. 
that they face each other and the polbiic in . 
open exchange of Ideas. 
The League’s primary goal Ls to see that 
presidenth1 debates =cur in 1984 and in t -* 
future and that the debates process contlr -e.- 

to be Improved. The League’s experleiice i 3 
sponsor of Residential Debates in E376 ar . 
1980, combined with the long tradition of 
state and local League-sponsored candida1 
events, places the organization in an ideal 
position to ensure that this happens. 



Appendix A 
1980 Presidential Porums" 

First Reddentid Forum 

Wednesday, February 20, 1980 
850-1000 p.m. EST . Manchestec New Hampshire 

Candidates: 

Format: 

. 

Howard K. Smith broadcast 
Journalist 
Joseph Kmft syndicated 
columnist 
Eileen Shanahan, managing 
edltoc Washhgton Star 
Representative John Anderson 
Senator Howard Baker 
Ambassador George Bush 
Clovernor John Connally 
Representatlve Philip Crane 
Senator Robert Dole 
Governor Ronald Reagan 
Part 1. Seven questions were 
posed. The candidate to 
whom a question was Brst 
addressed had iwo minutes to 
respond; the other six candi- 
dates each had one minute to 
respond. Total: 1 hour. 
Part 11. individuals from the 
audience directed their ques- 
tions to a specific candidate 
who was  given one and one- 
half minutes to respond. %tal: 
23 mtnutes. 
Part 111. Each candidate was 
given one minute to make a 
closing statement. Total: 7 
minutes. 

'Questions for each forum could cover any 
subject. 

Thursday, March W,'1980 
&00-9:$0 p.m. CST 
Chbgo, Illinois 
M o d e r a t o =  Howard K Smith 
Candldaks: Representative John Andersoi. 

Ambassador aeoage Bush 
Representative Philip Crane 
Qowrnor Ronald Keagan 

Format: Part 1. The moderator di- 
rected questions to specific 
candidates: after the inlUal r e  
sponse. all the candidates 
were Free to pastlcipate in a 
discussion of the Issue. %tal: 
90 minutes. 
Part It. lndlviduals From the 
audience asked questlons; thc 
format for response was the 
same as in Part 1. %tal: 26 
minutes. 
Part 811. Each candidate was 
allotted one mlnute fora dos- 
ing statement. 7btgl: 4 min- 
U t e s .  

Wednesday, Aprll23, l98Q 
800-9:oO p.m. CST 
nouston %sa5 

M~daratnr. Howard K. Smlth 
Candldatez Ambassador George Bush 

Format: 
Governor Ronald Reagan 
Same as in Second Reslden- 
tlal Forum. part I: 45 minutes. 
Part [I: 13 minutes. Part 111: 2 
minutes. 
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Sunday, September 2L l980 
10:00-11:00 p.m. €ET 
Baltimore, Maryland 
M o d e r a t o r .  

Panellsls: 

Candidates 

Format: 

Biil Moyers, public television 
cornmentator/producer 
Charles Corddry reporter. 
Baltimore Sun 
Soma Oolden. editorlal writer, 
New York n P n e  
Daniel Qreenbera syndicated - -  

Caadldates columnkit 
Carol Loomis, board of 
editors, Fortune magazine 
Lee May, reporter, Los Angela 
7lmes 
Jane Bryant Quinn columnist 
Newweek magazine 
Representative John Anderson 
Uoveenor Ronald Reagan 
Each panellst asked one 
question. Each candidate was 
glven two and one-half 
minutes to respond; then each 
had an additional one minute 
15 seconds to challenge the 
other's response. Each 
candidate was allotted three 
minutes for a closing 
statement. Total: one hour. 

R m m ~ ~  

'Questions for each debate could cover any 
s~&Ject. 

Howard K. Smith 
Harry Ellis, Washlngton staff 
correspondent C M W  
Science MonUor 
William HillIard assistant 
managing edltoc Portland 
Oregonian 
Marvin Stone editoc U. S. 
News and World Report 
Barbam Waftem, 
correspondene ABC News 
President Jimmy Carter 
Uovemor Ronald Reagan 
Part 1. Each panellst dirate 
one question to a candidate 
who was given two minutes , 
respond. The panelist then 
asked a follow-up qUeStlQn, 
and the candidate had one 
minute to respond. The san = 
question was directed to the 
other candidate, who had the 
same opportunity to respond 
to that questlon and a follow- 
up question. Each candidate 
was then glven one minute to 
challenge the other's re- 
sponse. Total: 40 minutes. 
Part 11. Each panelist aske . 
one question to which eac - 
candidate had two minute 
respond. Each candidate v - - 
then given one and one-k 
minutes fora rebuttal. ea( - 
had one mlnute for a sum 
buttal. Total: 40 minutes. 
Part 111. Each candidate h; I ' 

three minutes for a ClOSln[ 
statement. Total: 6 minute. 
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Newton Minow, Co-Chair 
&damin Hooks 
Pat Hutar 
Jim %lrdytl 
Jewel Lafontant 
Lee Mitchell 
Austin Ranney 
Sharon Percy Rockefeller 
Carmen Delgado Votaw 
Paul Wagner 
Chris  Walker 
&par Wefnberger 

Carla Hills, &-Chair 
~obert Anderson 
Jeny A p o d a c a  
James David Barber 
Charles Benton 
~hidey  Temple Black 
Douglass Cater 
Sol Chalkln 
Archibald Cox 

Dorothy Height 
tianiet Hentges 
Ruth J. Hinerfeid 

Lee HZtnM 

Ex-officio 
Bill Brock Chairman John White, C h a i n  

Republican National Committee Democratic National Committee 

'When the Advtsory Committee was formed, Anne Armstrong served as one of the cochair: 
She resigned on July 2, 1980 to play a major role in the Republican presidential campaign. ++-. 
was succeeded as co-chair by Carla Hills. 
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COMMISSION ON % 
Embargoed for release until 
1O:OO a.m. EST, 
Thursday, January 6,2000 

Contact: John Scardino (202) 737 7733 
Media Director, or 
Janet Brown (202) 872 1020 
Executive Director 

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION 
CRITERIA, SITES AND DATES FOR 2000 DEBATES 

(Washington, D.C.,, . .) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr. 
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000 
general election debales as well as the dates and sites for the debates. 

Kirk and Fahrenkopf noted that after each ofthe last three general elections, the CPD had 
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After 
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the 
attached document. “The approach we announce today is both clear and predictable,” Kirk and 
Fahrenkopf said. 

The CPD co-chairmen also announced four dates and sites for the 2000 debates: 
5 First presidential debate: Tuesday, October 3, John F. Kennedy Library and 

the University of Massachusetts, Boston, MA 
5 Vice presidential debate: Thursday, October 5, Centre College, Danville, KY 
a Second presidential debate: Wednesday, October 11, Wake Forcst Unhersity, 

Winston-Salem, NC 
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO 

e Madison, WI and St. Petersburg, FL have been selected as alternate sites. 

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988,1992, and 
1996 general election debates. The CPD also undertakes research and partners with educational and 
public service organizations to promote citizen participation in the electoral process. In 2000, the 
CPD, with McNeiKeher Productions, will produce “Debating our Destiny,” a two-hour PBS 
special featuring interviews with participants in presidential debates since 1976. 

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on 
its 1996 voter outreach program, Debatewatch ’96. Details of the CPD’s Internet activities, which 
will be supported by corporate and nonprofit entities specializing in interactive application of the 
Internet, will be announced in the next several weeks. Background information on the CPD’s 
mission, history and educational projects is available on its website: www.debates.org. The CPD 
will collaborate with the Freedom Channel in its work. 

G,-chuimim Hl,nrni,~ c0.ilutmncn D8.<ClOlS 

FcmC I. Fahrmhit4. I r .  l>v.d4 R. ForJ Cllifd L. A l e x d c r .  Jr. Anionia Hernandc: 
Paul C. K i k J r .  J m v v  C m c r  Huuard C. &Herr Caroline Kennedy 

R o t d l  Rc.ipn S.nnror Paul Gnwdell Nrrran N. Minow 
E x w t i w  Dn~ror  Juhn C. Danbnh Ikmihy Ridinv 
jancr H. Rrwn 

(more) 

Rcprcwnratire JenniLr Dunn 
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COMMISSION ON PRESIDENTIAL 
DEBATES’ NONPARTISAN CANDIDATE SELECTION CRITERIA 

FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION 

A. INTRODUCTION 

The mission of the noripartisan Commission on Presidential Debates (the “CPD’) is to 
ensure, for the benefit of the American electorate, that general election debates are held every 
four years between the leading candidates for the offices of President and Vice President of the 
United States. The CPD sponsored a series of such debates in each of the past three general 
elections, and has begun the planning, preparation, and organization of a series of nonpartisan 
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general 
election. As in prior years, the CPD’s voter educational activities will be conducted in 
accordance with all applicable legal requirements, including regulations of the Federal Election 
Commission that require that debate sponsors extend invitations to debate based on the 
application of “pre-established, objective” criteria. 

The goal of the CPDs debates is to afford the members of the public an opportunity to 
sharpen their views, in a focused debate format, of those candidates fiom among whom the next 
President and Vice President will be selected. In the last two elections, there were over one 
hur?dred declared candidates for the Presidency, excluding those seeking the nomination of one 
of  the major parties. During the course of the campaign, the candidates are afforded many 
opportunities in a great variety of forums to advance their candidacies. In order most hlly and 
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan, 
objective criteria upon which it will base its decisions regarding selection of the candidates to 
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who 
have achieved a level of electoral support such that they realistically are considered to be among 
the principal rivals for the Presidency. 

In connection with the 2000 general election, the CPD will apply three criteria to each 
declared candidate to determine whether that candidate qualifies for inclusion in one or more of 
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral 
support. All three criteria must be satisfied before a candidate will be invited to debate. 

B. 2000 NONPARTISAN SELECTION CRITERIA 

The CPDs nonpartisan criteria for selecting candidates to participate in its 2000 general 
election presidential debates are: 

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY 

The CPD’s first criterion requires satisfaction of the eligibility requirements of 
Article 11, Section 1 of the Constitution. The requirements are satisfied if the candidate: 

(more) 
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a. 

b. 

is at least 35 years ofage; 

is a Natural Born Citizen of the United States and a resident of the 
United States for fourteen years; and 

is otherwise eligible under .the Constitution. c.  

2. EVIDENCE OF BALLOT ACCESS 

The CPD’s second criterion requires that the candidate qualify to have hidher 
name appear on enough state ballots to have at least a mathematical chance of securing an 
Electoral College majority in the 2000 general election. Under the Constitution, the candidate 
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the 
popular vote, is elected President. 

3. INDICATORS OF ELECTORAL SUPPORT 

The CPDs third criterion requires that the candidate have a level of support of at 
least 15% (fifteen percent) of the national electorate as determined by five selected national 
public opinion polling organizations, using the average of those organizations’ most recent 
publicly-reported results at the time of the determination. 

C. APPLICATION QF CRITERIA 

The CPD’s determination with respect to participation in the CPD’s first-scheduled 
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled 
debate to allow for orderly planning. Invitations to participate in,the vice-presidential debate will 
be extended to the running mates of each of the presidential candidates qualifying for 
participation in the CPD’s first presidential debate. Invitations to participate in the second and 
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same 
multiple criteria prior to each debate. 

Adopted: January 5,2000 
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BEFORE "HE FEDERAL ELEC'KTON COMMISSION 

. ... - ,- 
si 
f ?  
. .. - .. ... 

MUR 4987 
In the Matter o f  1 

1 
The Commission on Presidential Debates 1 

DECLARATION OF IFRANK NEWPORT, 1Ph.D. 

I, Frank Newport, give this declaration based on personal knowledge. 

1. I am Editor-in-Chief of the Gallup Poll. For over sixty years, the Gallup 

Organization has been the world leader in the measurement and analysis of people's 

attitudes, opinions and behaviors. I have been associated with the Gallup Organization 

since 1987, and have served as Editor-in-Chief of the Gallup Poll since 1990. In my present 

capacity, I have direct or indirect responsibility for the over 50,000 interviews conducted 

annually by the Gallup Poll. 

2. Prior to joining the Gallup Poll, I was a partner at the Houston research firm 

of Tarrance, Hill, Newport and Ryan, where I conducted public opinion and market research 

for a wide variety of businesses and organizations across the country. In that capacity, I was 

involved in the implementation and analysis of hundreds of market research and public 

opinion polls. 

3. I obtained my master's degee and PP1.D. in Sociology from the University of 

Michigan and have taught sociology at the University of Missouri - St. Louis. My writing 

on public opinion polling has appeared in numerous scholarly publications, including the 

American Sociological Review, the New York Times, the American Journalism Ouarterly, 

the Journal of Political and Medical Sociology, Social Forces, Public Opinion Quarterly, 

and Public Perspectives, and I regularly appear on national television and radio programs as 

232789 v2 
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an expert on public opinion polling. I also serve on the Board of Directors of the Roper 

Center for Public Opinion Research and as a TNStee of the National Council on Public 

Polls. I have extensive experience in the conducting of public opinion polling, the 

methodologies used by public opinion pollsters, the leading organizations involved in public 

opinion polling and the strengths and weaknesses of public opinion polling. 

4. The science of public opinion po!!ing is by far the best mechanism we have 

for accurately measuring public sentiment. Public opinion polling in this country is a highly 

developed and tested scientific process by which polling experts seek to arrive 

mathematically and objectively at the best estimate of public opinion on a specific topic at 

specific time. Public opinion polling, and in particular national polling conducted during 

the presidential general election campaign, has a high degree of reliability. The National 

Council on Public Opinion Polls (‘“CPP”) recently conducted a study to examine the 

reliability of pre-election polling conducted in the 1996 presidential election. NCPP 

averaged the final poll estimates of several leading survey organizations and found that the 

public polling results matched very closely, within 2%, the actual electoral results. The 

NCPP also analyzed final presidential election polls dating back over 50 years. NCPP’s 

study found that average poll error has been similarly low for presidential elections between 

1956 and 1996. Moreover, both the methodology and frequency of political polling have 

improved and continue to improve. (The 1948 election is often cited by polling critics as 

proof of the unreliability of polls. Not only has the science of conducting public opinion 

polling advanced tremendously since 1948, but the polls conducted in 1948 were conducted 

far in advance of Election Day. It is likely that significant shifts in voter sentiment occurred 

in the substantial interval between the time the polls were conducted and Election Day.) 

232789 v2 2 



5 .  One element of public opinion polling that is often misunderstood is the 

margin of sampling error. A poll seeks to pinpoint the best estimate of public opinion at a 

given time. The percentage figure reported by a polling organization reflects that 

organization’s best estimate of the matter surveyed. The margin of sampling error that is 

usually reported with survey results indicates that, due to a variety of random factors, the 

reported sample estimate could vary by a certain number of percentage points from the 

actual state of public opinion on that day. That does not mean that a result anywhere within 

the margin of error is just as likely as the reported estimate. Rather, the reported result is 

the polling organization’s best objective estimate ofwhere public opinion stands at a 

specific point in time. 

6.  Another way in which polls can be miisinterpreted is when the result of an 

election is compared to a poll taken well before the election as a means of criticizing the 

perceived accuracy of the poll. A public opinion poll is an estimate of public opinion at the 

time the poll was taken, and is not a prediction of where public opinion will be at a later 

point in time. 

7. I currently serve as a consultant to the CPD and in that regard provide CPD 

with consulting services and advice in the areas of polling methodology and statistics. I was 

retained in this connection prior to the CPD’s announcement of its Nonpartisan Candidate 

Selection Criteria for 2000 General Election Debate Participation. 

8. The CPD has made the determination that one of the criteria it will apply in 

deciding which candidates it will invite to participate in its 2000 debates is whether the 

candidate has a level of support of at least 15% (fifteen percent) of the national electorate as 

determined by five selected national public opinion polling organizations, using the average 
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of those organizations' most recent publicly reported results at the time of the CPD's 

determination. I have been retained as a technical advisor to the CPD in connection with its 

implementation of the 15% standard. 

9. The CPD has decided that in order to apply the above criterion, it will 

consider publicly reported results fiom the following national opinion polling organizations: 

ABC News / Washinaton Post; CBS News /New York Times; NBC News / Wall Street 

Journal; CNN / USA Tcday / Gallup; and Fox News / Opinion Dynamics. Each of these 

five polling organizations is nationally recognized and well-respected and each has a fine 

record of conducting public opinion polls in a reliable, professional and scientific manner. 

These polls are referred to widely for reputable estimates of a candidate's standing. In 

addition, these organizations each can be expected to poll frequently and regularly in the 

final weeks of the 2000 Presidential campaign. 

10. CPD will not be conducting its own polls or instructing the organizations on 

how to conduct their research. Rather, CPD has made the decision to rely on the 

professional judgment of the survey research scientists and professionals who work for the 

polls to make decisions on how to collect their data and report their resiilts. I am generally 

familiar with the methods employed by the five organizations, and I believe that it is 

reasonable to conclude that polls by these organizations will be conducted in a responsible, 

professional manner, and that they will be conducted frequently during the time period 

directly before and between the CPD's scheduled debates 

1 1. There will be some unavoidable differences in the methodology employed by 

each polling organization; for example, there may be differences in the definition of the 

national electorate, the sample size used, and the wording of questions used by the polling 
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organizations. These types of differences do not in and ofthemselves mean that any of the 

polls use unreasonable methodology or that any of the polls are conducted in a manner that 

is not objective. To avoid any methodological differences the CPD would have to limit 

itself to using one poll. Instead, in order to eliminate over-dependence on any one poll, 

CPD has chosen to use a simple average from among results recently reported by the above- 

listed organizations. 

12. The use of an average of a number of polls in this context is reasonable. The 

average of a number of polls can be determined in a scientific, objective manner, and that 

average will be a good indicator of a candidate’s level of public support. Indeed, the use by 

the CPD of an average could have the result of reducing random error that may be 

associated with the use of data from only one source. 

13. Most national polls provide respondents the opportunity to volunteer the 

name of candidates whose names are not presented in the survey question. Some survey 

organizations also will ask “open-ended” questions in order to pick up the names of any 

candidates whose support appears to be building among the electorate. It is up to each 

polling organization to determine at what level of support it will report results relating to a 

particular candidate and at what level of support it will include a candidate’s name in the 

question itself. Based on my experience, I believe that there is an extraordinarily high 

likelihood that any candidate who enjoys a level of support that approaches 15% of the 

nationd electorate would be included among the candidates identified in the polling 

questions asked by the organizations on whose polls CPD will rely. 

14. Given polling practices in the recent past and my professional expectations 

regarding polling to be done in connection with the 2000 general election campaign, I 
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expect that the sample sizes for the five polls selected by the CPD will be roughly the same. 

In the event that they are not, I do not expect that minor differences in sample sizes used 

will in and of themselves cause significant variation in the results reported by the polls, or 

that small differeaces in sample sizes will make one poll significantly more reliable than 

another. This is based on my belief that each of the organizations employs professional, 

scientific and reliable methods. In addition, given past experience, the polling organizations 

are not likely to allocate undecided votes among the candidates at that stage of the cam pa&^ 

when the CPD will be consulting their polls. Some polling organizations allocate 

undecideds in their last polls before an election, while others never do allocate undecideds. 

Polling organizations also have different mechanisms they use to allocate undecideds. It is 

my understanding that the CPD has made the decision to rely on the judgment of the polling 

firms themselves in regard to the undecided allocation issue, and that the CPD will not 

attempt to repercentage or allocate undecideds itself. 

15. I declare under penalty of perjury that the foregoing is true and correct. 

Executed on May _1,2000. 
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